P rotection 


The: ="“2 & 
Trade-Mark 
Reporter 


DECEMBER 


Seeurity to Commerce 














ANNOUNCEMENT 








The completed volumes of The TRADE-MARK 
REPORTER may now be had in a BUCKRAM 
BINDING, as well as in CLOTH. 


Most of our subscribers have completed their 
sets of bound volumes. Have you? If not, con- 


sult the price list below. 


If your monthly issues are in good condition, we 
will exchange them for a bound volume. The 


charge is nominal and merely covers the cost of 


binding. 
BOUND VOLUMES 
Exchange for 
New monthly issues 
Brown Cloth, Vols. 1-5, $3.00 $1.50 
Later Vols. 3.50 1.75 
Brown Buckram, Vols. 1-5, 3.50 1.75 
Later Vols. 4.00 2.00 
Half Morocco, Vols. 1-5, 4.00 2.00 
Later Vols. — 5.00 3.00 


Books will be shipped by cheapest method. 


Transportation is added to the above prices. 


These prices will be substantially advanced on 
January 1, 1919. 








CONTENTS 


United States Circuit Court of Appeals: 
M. B. Fahey Tobacco Co. v. Senior, et al. ............ 413 


United States District Court: 


United States v. Colgate & Co. 2... ccccccsctcscccecs 415 
Gordon’s Dry Gin Co., Ltd. v. Gordon Distilling Co. .... 421 


Iowa Supreme Court: 


Dubuque German College and Seminary v. St. Joseph’s 
College 


New York Supreme Court: 


People of the State of New York v. Barney Scher and 
George Scher 

Julius Kalish, Inc. v. Harper 

People v. Srutowski 


Commissioner of Patents: 


American Rubber Company, Ex parte 

Anheuser Busch Brewing Association v. Fred Miller Brewing Co.. 464 
Beechnut Packing Co. v. Beechnut Cereal Co. .................. 
Chicago Steel Post Co., Ex parte 

Eclipse Milling Co., Inc., Ex parte 

Endurance Tire & Rubber Co., Ex parte 

Ford Motor Company, Ex parte 

Friedman Bros. & Son Neckwear Co., Inc., Ex parte 

Fuerst & Kraemer, Ltd., Ex parte 

Hammel, Ringlander & Co., Ex parte 

Horsman, E. I., Co., Ex parte 

Keys Piston Ring Co. v. Metal Products Co, ..............-0005 
King & Co., C. G., Ex parte 

Lack Manufacturing Co., Ex parte 

Levine Bros., Inc., Ex parte 

Merrill Chemical Co. v. Whitehouse Chemical Co. ............... 
Mullikin Co., Inc.. Wm. T., Ex parte 

Musher & Co., Inc. v. Sturgis 

Oakland Motor Car Co., Ex parte 

Paling & Co., Ltd., W. H., Ex parte 

Permutit Co. v. Menzies 

Reid Bros., Ex parte 

Rhynsburger, Petition of Harvey S. 

Rice & Hutchins, Inc., Ex parte 





Slaymaker, Samuel R., Ex parte 

Standard Oil Company, Ex parte 

Starr Piano Company, Ex parte 466 and 468 
Stewart-Warner Speedometer Corporation, Ex parte 462 
United States Rubber Co. v. Buettner 

Victorius & Co., A. V., Ex parte 

Virginia Fruit Juice Co., Inc., Ex parte 

Waltke & Co., Wm. v. Geo. H. Schafer 

West India Oil Co., Ex parte 

Wigely, Ex parte 

Wilkins Co., John H., Ex parte 















FOR SALE 


OFFICIAL GAZETTE 


OF THE 


United States Patent Office 


1906-1915 
Also Indexes 1892-1905, 1907 


Also some loose issues 


Bound in tan sheepskin with gold imprint; all in 
perfect condition, 116 volumes, for sale at less than 
the cost of binding. 


For full particulars address : 


Library of the 
Roessler & Hasslacher Chemical Co. 
Perth Amboy, New Jersey 





Published 
bp the 


Gnited States Trade- Mark Association 


AT 187-189 COLLEGE ST., BURLINGTON, VT. 


AN ORGANIZATION FOR THE PROTECTION OF TRADE-MARKS AND TRADE-NAMES 
Editorial Office 
32 NASSAU STREET, NEW YORK 
Organized 1878 
Medal, World’s Columbian Exposition, 1893 Grand Prix, Paris Exposition, 1900 


OFFICERS OF THE ASSOCIATION 


PRESIDENT 
EBERHARD FABER --200 Fifth Avenue, New York 


A. J. HORLICK 8? Pearl Street, New York 
ALBIN TROJAN 130 Fulton Street, New York 
ARTHUR WM. BARBER 32 Nassau Street, New York 


Editor 
ARTHUR WILLIAM BARBER 


Copyright, 1918 


by 
The United States Trade-Mark Association 


Entered as second-class matter March 20, 1917, at the Post Office at 
Burlington, Vermont, under the act of March 3, 1879. 


NOTICE TO ATTORNEYS 


The Trade-Mark Reporter wishes to publish all cases of trade-mark 
infringement or unfair competition decided by any court in the United 
States and will appreciate the courtesy of attorneys in forwarding copies 
of any opinions not elsewhere published or in forwarding copies to us in 
advance of their appearance in official publications. 


Address all communications to 32 Nassau Street, 
New York City 





q 
e 
i 
- 
bs 

oe 


7 . aa a. = 4 
Flies Rn isn ee ee eli OBA A care lt Sia Sits 


ee 


M. B. FAHEY TOBACCO CO. V. SENIOR, ET AL. 


M. B. Faury Tosacco Co. v. SENIOR, ET AL. 
(252 Fed. Rep. 579) 


United States Circuit Court of Appeals 
Third Circuit, July 27, 1918 


Trape-Mark—W uart Is. 
A portrait accompanied by a proper name lacks none of the ele- 


ments of a valid trade-mark, either at common law or under the federal 
statute. 


INFRINGEMENT—ACCOUNTING—PRorits. 
When plaintiff recovers judgment for infringement of a trade-mark, 


it is entitled to an accounting of profits as well as to the recovery of 
damages. 


Cross-appeals from a decree of the United States District 
Court, Eastern District of Pennsylvania, in favor of plaintiff. 
Affirmed on defendants’ appeal, reversed on plaintiff's appeal, with 
directions. Rehearing denied, September 20, 1918. 


For the opinion of the court below, see 8 T. M. Rep. 197. 


Trevor T. Matthews, of Philadelphia, Pa., for plaintiff. 
George H. Stein, of Philadelphia, Pa., and John J. Bollinger, 
of York, Pa., for defendants. 


Before Burrineron, McPuerson, and Woottey, Circuit 
Judges. 


McPuerson, Circuit Judge: In this suit, brought by the M. B. 
f'ahey Tobacco Company against Joseph Senior and H. N. Heusner, 
the company charged unfair competition and the infringement of a 
trade-mark. The principal question was the ownership of the de- 
vice; Heusner asserting that he and not the company was the ex- 
clusive owner, and on this ground asking in his answer for affirma- 
tive relief. On the charge of unfair competition the District Court 
found in favor of the company, but seems to have held—the opinion 
leaves us in doubt on this point—that the device in question was 
not a trade-mark and to have decided for this reason that the com- 
pany could not recover profits, but was confined to damages. Each 
party has appealed from the decree, and as the whole dispute has 
been argued before us we incline to dispose of it at this stage of 
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the controversy, although the account has not yet been taken. The 
hearing was in open court and the facts are fully stated in Judge 
Bradford’s opinion. 247 Fed. 809. 

The evidence relating to the ownership of the device is con- 
flicting, and we have considered it with attention, but without seeing 
reason to interfere with the findings below. We accept the conclu- 
sion of the learned judge that M. B. Fahey in his lifetime was the 
owner of the device, and that the company has succeeded to his right. 
And we also agree (1) that the company was not so far privy to the 
proceeding in the York county court as to be bound now by the 
decree of that tribunal under the rule of res judicata; and (2) that 
under the facts proved the doctrine of clean hands does not prevent 
the company from recovering in this action. But, if the opinion 
below is to be understood as deciding that the device is not a trade- 
mark, and that the company is therefore confined to the recovery 
of damages for unfair competition, we cannot agree with that part 
of the decision. 

The distinctive feature of the device is the reproduction of 
Fahey’s photograph. This is coupled with his name—‘Fahey’s”’ 
and we think the words and the 
picture, taken together, lack no element of a valid trade-mark. 


Special [cigar], Havana Filler 





The device is arbitrary, not descriptive or generic, and points un- 
mistakably to a particular individual as the source of the goods, giv- 
ing not only his name, but his features also, so that no other “Fahey” 
is likely to be confused with the original of the picture. We do 
not wish to add another to the elaborate discussions of this general 
subject with which the reports abound, and shall therefore refer 
merely to Hopkins on Trade-Marks (3d Ed.) §§ 64 and 72, and 38 
Cyc. 695 et seq., and cases cited. An English decision in point is 
Rowland v. Mitchell [1897], 1 Ch. Div. 71, 85 Law Times Rep. 
N. S. 498. 

Moreover, in addition to the general rules governing the sub- 
ject, the act of February 20, 1905, has declared in section 5 that: 


“No mark by which the goods of the owner of the mark may be dis- 
tinguished from other goods of the same class shall be refused registration 
as a trade-mark on account of the nature of such mark unless” the mark 
falls within either of two described classes. 33 Stat. 725, c. 592 (Comp. St. 
1916, § 9490). 
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The first class is not relevant, and the second class by plain im- 
plication allows the registration of an individual’s name if the 
name be associated with his portrait, (a condition that is fulfilled in 
the present case), merely requiring the individual’s written consent 
to such use of his portrait, a further requirement that was also ful- 
filled. No question is now presented under the act, but Congress 
has plainly declared its will concerning devices like that now in- 
volved. Davids Co. v. Davids Mfg. Co., 233 U. S. 461, 34 Sup. 
Ct. 648, 58 L. Ed. 1046 [4 T. M. Rep. 175]. 

Therefore, since the defendants have infringed the plaintiff's 
trade-mark, profits as well as damages are recoverable, and the de- 
cree should be modified accordingly. Hamilton Shoe Co. v. Wolf 
Bros., 240 U. S. 251, 36 Sup. Ct. 269, 60 L. Ed. 629; Hanover Co. 
v. Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 60 L. Ed. 713 [6 T. M. 
Rep. 169]. 

We therefore affirm the decree on the defendants’ appeal and 
reverse it on the plaintiff's appeal, with instructions to modify it in 
accordance with this opinion. 








Unitrep States v. Cora@ate & Co. 
United States District Court 
Eastern District of Virginia, November, 1918 


1. Prick MaInTENANCE—VIOLATION oF ANtTI-Trust Act. 

The act of a manufacturer in fixing a reasonable resale price for 
his goods and refusing to sell to any who resell at less than the price 
so fixed, is not a violation of the Sherman Act. 

2. Price MainteENANCE—REASONABLE REstTRICTIONS. 

A manufacturer is legitimately interested in the price at which his 
goods are resold, since cutting the price would tend to demoralize the 
trade and in the end would prejudice both the manufacturer and the 
public. 


On demurrer to indictment. Sustained. 

Henry S. Mitchell, Asst. Attorney-General, for the United 
States. 

Mason Trowbridge and Charles Wesley Dunn, both of New 

York City (Charles Evans Hughes, of New York City, of 

counsel) for defendant. 
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WappiLt, District Judge: The indictment in this case charges 
in a single count that the defendant is a corporation engaged in 
producing laundry and toilet soaps, and other toilet articles, and 
selling and shipping such products to wholesale and retail dealers 
throughout the United States, and in the Eastern District of Vir- 
ginia; that during three years prior to the 18th of December, 1917, 
it did knowingly and unlawfully create and engage in a combination 
with such wholesale and retail dealers to procure adherence on their 
part in selling such products sold to them by the defendant, to 
resale prices fixed by the latter, and to prevent such dealers from 
reselling at lower prices, thus to suppress competition among such 
wholesale and retail dealers, and thereby maintaining and enhancing 
prices to the consuming public, in violation of the act of Congress 
entitled ‘““An Act to protect trade and commerce against unlawful 
restraints and monopolies,” commonly known as the Sherman anti- 
trust act. 

The defendant demurred to the indictment because it did not 
(1) charge a criminal offense, and (2) that the averments of the 
indictment were not made with the accuracy, definiteness and suf- 
ficiency that the law requires in order that a defendant may be ad- 
vised of the offense he is charged with. 

Considering the case from the Government’s standpoint, 
namely, that of a combination on the part of the defendant with its 
retail customers, to procure adherence to its uniform resale prices, 
the omissions from the indictment as applicable to the charge of 
combination and conspiracy in restraint of trade, at once becomes 
apparent. No suggestion is made that the conduct complained of 
was a monopoly or was an attempt to monopolize the trade in toilet 
and laundry soaps; that the defendant was in a position to effect 


such purpose; that its business bore any appreciable proportion to 
the general extent of the business in question, or that the defendant 
was under any special duty or obligation to the public, not ap- 
plicable to all citizens alike in other private businesses, to manu- 
facture its product. There is no charge that the defendant acted in 
concert with other manufacturers of soaps, or that the prices sought 
to be maintained were other than fair; nor was any request made 
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or assurance given that customers who gave the assurance would in 
return require like assurance from persons to whom they sold, or 
that buyers giving the assurance would also stipulate to buy only 
from the defendant or sell only to customers selected by it; and no 
charge is made that any contract was entered into by the defendant 
and its retail customers, in restraint of interstate trade and com- 
merce, the averment being that it knowingly and unlawfully created 
and engaged in a combination with certain of its wholesale and retail 
customers, to fix and uphold prices fixed by the defendant, which 
resulted in the suppression of competition between wholesale and 
retail dealers and the consuming public. 

It is also to be observed that the indictment is against the de- 
fendant manufacturer, and not against either a wholesale or retail 
dealer with whom it is alleged the combination is made. 

The court takes the view that the indictment fairly presents the 
question of whether a manufacturer of products shipped in inter- 
state trade is subject to criminal prosecution under the Sherman 
act for entering into a combination as above set forth, because he 
agrees with his wholesale and retail dealers upon prices claimed 
by them to be fair and reasonable, at which the same may be resold, 
and declines to sell to those who will not thus stipulate as to prices. 
This presents for determination by the court how far one may 
control and dispose of his own property; that is to say, whether 
there is any limitation thereon, if he proceeds in respect thereto in 
a lawful and bona fide manner. That he may not do so fraudu- 
lently, collusively, and in unlawful combination with others, may 
be conceded. But it by no means follows that being a manufacturer 
of a given article, he may not, without incurring any criminal lia- 
bility, refuse absolutely to sell the same at any price, or to sell at a 
named sum to a customer, with the understanding that such cus- 
tomer will resell only at an agreed price between them, and should 
the customer not observe the understanding as to retail prices, ex- 
ercise his undoubted right to decline further to deal with such per- 
son. 

The pregnant fact should never be lost sight of, that no aver- 
ment is made of any contract or agreement having been entered 
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into, whereby the defendant, the manufacturer, and his customers 
bound themselves to enhance and maintain prices further than is 
involved in the circumstance that the defendant refused to sell to 
persons who would not resell at indicated prices, and that certain 
retailers made purchases on this condition, whereas, inferentially, 
others declined to do so. No suggestion is made that the defendant 
attempted to reserve or retain any interest in the goods sold, or to 
restrain the vendee in his right to sell without restricting. The 
retailer, after buying, could, if he chose, give away his purchase, or 
sell it at any price he saw fit, or not sell it at all, his course in these 
respects being affected only by the fact that he might by his action, 
incur the displeasure of the manufacturer, who could refuse to make 
further sales to him, as he had the undoubted right to do. There 
is no charge that the retailers entered into any combination or agree- 
ment with each other, or that the defendant acted other than with 
his customers individually. 

It cannot be said that the defendant has no interest in the prices 
at which its goods shall be sold. On the contrary, it had a vital 
interest in so far as cutting the same would tend to demoralize the 
trade, and might have been more injuriously affected by the result 
of this disorganization than the public benefited by temporary re- 
duction in the prices of its products. The sale of the defendant’s 
particular soaps cannot be said to be a necessity, or that the same 
bears a large proportion to the entire manufacture of soaps, of the 
kind and grade involved. The successful prosecution of the de- 
fendant’s business and the continued use of its soap by the public 
depend upon its ability to find and maintain a market for its output. 
Price cutting would almost inevitably result in reducing the defend- 
ant’s business in a given community, to only those engaged in that 
practice and deprive it of the patronage of the great body of whole- 
salers and retailers engaged in what they believed to be a fair and 
legitimate conduct of their business. It by no means follows that 
in the end the public would be benefited, as the price cutter could 
easily raise prices after the demoralization caused by his conduct 
had been brought about, and profit individually by so doing. What 
the public is interested in is that only reasonable and fair prices 
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shall be charged for what it buys, and it is not claimed that the 
defendant’s manner of conducting its business has otherwise re- 
sulted. 

The court further finds that the indictment fails to charge 
any offense, either in restraint of trade and commerce, under. the 
Sherman Act, or any other law of the United States, and sustains 
the demurrer to the indictment, and quashes the indictment. 


[Nore—The question of price maintenance is one which has received 
the attention of the courts for several years. The first decision to an- 
nounce a definite theory was rendered by the United States Circuit Court 
of Appeals, Sixth Circuit, in 1907 (John D. Park & Sons Co. v. Hartman, 
153 Fed. Rep. 24). The complainant, Hartman, manufacturer of “Peruna” 
had adopted a system of serially numbering all packages of his preparation 
and requiring reports of all sales to be made by dealers to the manufacturer. 
This system was combined with a series of contracts, binding the dealers, 
wholesale and retail, to maintain a fixed price for the product. The de- 
fendant, Park & Sons Co., with knowledge of the contracts, although not 
itself a party thereto, had purchased from a party to these contracts a 
supply of the goods and resold them at cut rates, after first obliterating 
the serial numbers. Suit was brought to enjoin the defendant from pur- 
chasing complainant’s product in violation of the contracts made by dealers 
with the complainant and from reselling them at less than the established 
price. The United States Circuit Court of Appeals sustained a demurrer 
to the bill of complaint, holding that an unpatented article that had once 
passed from the hands of the original owner by a bona fide sale could 
not be restricted as to the terms under which it should be thereafter resold. 
The court, however, recognized the doctrine of reasonable restraint of trade, 
considered the question whether the restrictions imposed by the complain- 
ant’s contract were such reasonable and proper restrictions upon the sale 
of its own product as might be legally exacted by one who sells his prop- 
erty, and held that the series of contracts did not constitute such a reason- 
able restraint as was necessary to protect the complainant’s business. The 
court also noticed the contention that “Peruna” being a trade-marked article, 
it should for that reason be held subject to some special control by the 
owner of the trade-mark. This contention, however, was rejected, it being 
held that the presence of the trade-mark had no bearing upon the con- 
troversy. As stated above, this was a case against one who was not a 
party to the system of contracts put in operation by the complainant. 

Three years later, the United States Supreme Court in the case of 
Miles Medical Co. v. John D. Parks & Sons Co. (220 U. S. 373) adopted 
the same view. In this instance, the contracts were drawn with the pur- 
pose to make both the wholesale and retail dealers mere consignees of 
the goods, the title to remain in the manufacturer until they were sold. 
The Supreme Court, however, by a majority opinion, held that these con- 
tracts did not make the dealers consignees, but were contracts of sale and 
that, therefore, the seller lost all control over the goods and could not 
enforce the provisions of the contract with respect to maintaining prices. 
This case also was against one not a party to the series of contracts upon 
which the complainant relied. Justice Holmes, in a dissenting opinion, 
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pointed out a way in which he said the desired end could be accomplished 
without any possible objection, by making the retailer as well as the whole- 
saler a consignee and making them all merely the agents of the manufac- 
turer. It was his view that the value and importance to the public of 
competition as fixing a fair price was greatly exaggerated and he saw noth- 
ing to warrant an assumption that the public would not be best served by 
the company being allowed to carry out its plan, saying: “I cannot believe 
that in the long run the public will profit by this court permitting knaves 
to cut reasonable prices for some ulterior purpose of their own and thus 
to impair if not to destroy the production and sale of articles, which it is 
assumed to be desirable that the public should be able to get.” This is 
perhaps the first authoritative expresssion of the idea that the public might 
have an interest in the protection of a legitimate business, against the 
unfair competition of cut rate dealers. 

Both these decisions were made independently of any statute in the 
application by the court of common law principles against restraint of 
trade, and both recognize the well established qualification of the doctrine 
that a contract is not void simply because it is in restraint of trade, if the 
restraint be reasonable and only what is necessary for the protection of the 
parties to the contract. 

There are two statutes which enter into the situation, the Federal Anti- 
Trust Act, which forbids any person to discriminate in price between 
different purchasers of commodities, where the effect of such discrimina- 
tion may be to substantially lessen competition, or tend to create a monopoly 
in any line of commerce. In the Hartman Case, it is true, the court in- 
timated that the system of contracts in force was prima facie a violation 
of the Anti-Trust Act, as being an unreasonable restraint of trade. The 
second statute is the Federal Trade Commission Act, which merely declares 
that unfair methods of competition in commerce are unlawful, leaving the 
question of what methods are unfair to be determined in the first instance 
by the Commissioner. With the decision of the Hartman and Miles Cases, 
the idea of restricting resale prices on unpatented articles, by contracts 
seems to have been abandoned by the trade and instead, the plan adopted 
of refusing to sell to dealers who did not maintain a price fixed by the 
manufacturers. In the meantime and for several years, the so-called 
Stephens bill, permitting the fixing of resale prices has been before Con- 
gress without having, up to the present time, made any material progress. 
On March 4, 1918, in the case of the Boston Store of Chicago v. American 
Graphophone Co. the court, reviewing previous decisions upon the subject 
in a suit brought against a party to one of these price maintenance con- 
tracts as applied to a patented article, overruled the previously accepted 
doctrine that patented articles were an exception to the general rule in 
this respect and held that, even as to such articles, contracts for the main- 
tenance of a fixed resale price were void and unenforcible. The Federal 
Trade Commission has issued a great number of complaints against manu- 
facturers and dealers, charging them with unfair competition in fixing a 
schedule of resale prices and refusing to sell to those who failed to main- 
tain such prices. Under date of May 4, 1918, the Commission stated its 
position to be, that it would issue complaints against all business concerns, 
who refused to sell unless the purchaser would agree to maintain a resale 
price fixed by the seller, leaving to Congress any relief that the situation 
might require. 

On the other hand, the Commission has recognized the fact that price 
cutting may in itself constitute unfair competition, in issuing at least 
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four complaints against manufacturers and dealers for stifling competi- 
tion by selling and offering for sale merchandise at prices less than cost 
or which did not yield a fair return of profit. These actions on the part of 
the Commission are themselves recognition of the fact that regulations of a 
manufacturer imposing reasonable restrictions upon the resale price of his 
goods must be upheld. This view is borne out by a statement issued by 
the Commission on June 28, 1918, in dismissing a complaint against the 
American Tobacco Company, in which it was stated that the denial of the 
\merican Tobacco Company of the allegations contained in the complaint 
were sustained upon investigation, “inasmuch as it was shown that the 
refusal to sell the concern in question was due to this concern’s well known 
reputation as a price cutter.” 

The decision above reported, dismissing the indictment against Colgate 
& Company and recognizing the right to maintain prices within reasonable 
limits and to prevent price cutting that would be ruinous to business and 
in the end prejudicial to the public, is the last expression of the courts on 
the subject. From the whole course of the litigation, it is obvious, how- 
ever, that the policy of the law is directed against unreasonable price 
maintenance, that such price maintenance as is reasonable for the protec- 
tion of a manufacturer’s business is permissible, and that the refusal to 
sell to those who decline to maintain such prices is within the manufacturer’s 
right.] 


Gorpon’s Dry Gin Co., Lrp. v. Gorpon DistILiiNne Co. 


United States District Court, District of New Jersey, 
November 4, 1918. 


1. Uwnrarr Competition—Prorer Name. 

When the use of his own name upon his goods by a later competitor 
will and does lead the public to understand that those goods are the 
product of a concern already established and well known under that 
name, the law will require him to take reasonable precautions to pre- 
vent the mistake. Defendant enjoined from using the name “Gordon” 
unless accompanied with the words, “Not connected with Gordon & 
Co.’s Dry Gin of London.” 

2, Uwnrarm Competirion—Derense—Ciean Hanps. 

The fact that plaintiff, whose English distilleries were taken over 
by the British government, has since made its product in the United 
States, while duly advertising that fact to the trade, in no way dis- 
entitles the plaintiff to relief in equity, from unfair competition di- 
rected against its product. 


In equity. On motion for a preliminary injunction. Granted. 
George W. Tucker, Jr., for complainant. 
Samuel F. Frank (Edward Hollander of counsel), for de- 
fendant. 
Davis, District Judge: Complainant in the above stated cause 
filed its bill charging as follows: 
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“The defendant Gordon Distilling Co. manufactured and sold and is 
now manufacturing, selling and offering for sale large quantities of a 
compound or spirits which it sells in packages or bottles similar in 
size, shape and color to those of complainant, under labels in imitation of 
and similar in size, shape, coloring and lettering to complainant’s labels, 
and having thereon imitations of complainant’s trade-marks.” 


That defendant’s said imitation trade-marks, packages and 
labels are as follows: 


“An oblong shape bottle similar to complainant’s with a yellow label 
thereon bearing panels on either side bearing a representation of berries; 
a yellow ground on said label surrounded by a red and white border, bear- 
ing the words in red type ‘American Gordon’s Dry Gin’ surrounding a 
circular device with a representation of an eagle on a shield in the center 
thereof; the words ‘Gordon Distilling Co., bottled for Hudson Distributing 
Co., New York’ in small black type at the bottom of the label; on the 
opposite side of the bottle the words ‘American Gordon’s Dry Gin’ and the 
representation of the head of a man blown into the bottle; a yellow cap 
on the top of the bottle bearing the words ‘American Gordon’ on the side 
thereof, and on the top of the cap in small letters the words ‘Gordon Dis- 
tilling Co.’” 

“The defendant has also used in connection with its said compound or 
spirits instead of the label just above described, a yellow label, oblong in 
shape, bearing panels on either side thereof with representations of an 
Indian head thereon; the words ‘American Gordon’s Dry Gin’ surrounding 
the representation of the head of a man, said letters of such words being 
in blue; the words ‘Gordon Distilling Co., Distillery, Union Hill, N. J., 
U. S. A.,’ in smaller letters being directly under the words ‘Dry Gin.’” 


The complainant further alleges: 


“That the said defendant has placed upon said compound or spirits 
so sold by it, the said imitation trade-marks and labels aforesaid for the 
purpose of deceiving the public and purchaser ‘generally and causing them 
to believe said compound or spirits was manufactured by complainant. 
That the public and purchaser generally have been deceived and have be- 
lieved on account of said imitation trade-marks and labels, being upon said 
compound or spirits aforesaid, that, the same was the genuine ‘Gordon & 
Co.’s Dry Gin’ and ‘Gordon Gin’ manufactured by complainant.” 


The complainant is an old company established about the year 
1769 by one Alexander Gordon under the name of Gordon & Co., 
in London, England, who put upon the market certain gin under the 
names and trade-marks, “Gordon & Co. Dry Gin” and “Gordon Gin.” 
The business thus established was thereafter carried on by Alex- 
ander Gordon until his death, when he was succeeded by his son, 


Charles Gordon. The company, owned and operated by various per- 


sons from that time until this, has continued to put upon the market 
the said gin under the said names and trade-marks from then until! 
now. About May 1, 1916, the English government took over all 
the distilleries in England and the complainant then continued the 
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“The defendant Gordon Distilling Co. manufactured and sold and is 
now manufacturing, selling and offering for sale large quantities of a 
compound or spirits which it sells in packages or bottles similar in 
size, shape and color to those of complainant, under labels in imitation of 
and similar in size, shape, coloring and lettering to complainant’s labels, 
and having thereon imitations of complainant’s trade-marks.” 


That defendant’s said imitation trade-marks, packages and 
labels are as follows: 


“An oblong shape bottle similar to complainant’s with a yellow label 
thereon bearing panels on either side bearing a representation of berries; 
a yellow ground on said label surrounded by a red and white border, bear- 
ing the words in red type ‘American Gordon’s Dry Gin’ surrounding a 
circular device with a representation of an eagle on a shield in the center 
thereof; the words ‘Gordon Distilling Co., bottled for Hudson Distributing 
Co., New York’ in small black type at the bottom of the label; on the 
opposite side of the bottle the words ‘American Gordon’s Dry Gin’ and the 
representation of the head of a man blown into the bottle; a yellow cap 
on the top of the bottle bearing the words ‘American Gordon’ on the side 
thereof, and on the top of the cap in small letters the words ‘Gordon Dis- 
tilling Co.” 

“The defendant has also used in connection with its said compound or 
spirits instead of the label just above described, a yellow label, oblong in 
shape, bearing panels on either side thereof with representations of an 
Indian head thereon; the words ‘American Gordon’s Dry Gin’ surrounding 
the representation of the head of a man, said letters of such words being 
in blue; the words ‘Gordon Distilling Co., Distillery, Union Hill, N. J., 
U. S. A.,’ in smaller letters being directly under the words ‘Dry Gin.’” 


The complainant further alleges: 


“That the said defendant has placed upon said compound or spirits 
so sold by it, the said imitation trade-marks and labels aforesaid for the 
purpose of deceiving the public and purchaser ‘generally and causing them 
to believe said compound or spirits was manufactured by complainant. 
That the public and purchaser generally have been deceived and have be- 
lieved on account of said imitation trade-marks and labels, being upon said 
compound or spirits aforesaid, that, the same was the genuine ‘Gordon & 
Co.’s Dry Gin’ and ‘Gordon Gin’ manufactured by complainant.” 

The complainant is an old company established about the year 
1769 by one Alexander Gordon under the name of Gordon & Co., 
in London, England, who put upon the market certain gin under the 
names and trade-marks, “Gordon & Co. Dry Gin” and “Gordon Gin.” 
The business thus established was thereafter carried on by Alex- 
ander Gordon until his death, when he was succeeded by his son, 
Charles Gordon. The company, owned and operated by various per- 
sons from that time until this, has continued to put upon the market 
the said gin under the said names and trade-marks from then until 
now. About May 1, 1916, the English government took over all 
the distilleries in England and the complainant then continued the 
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production of its gin in the United States. It is alleged that this 
gin was made in precisely the same manner as it had been made in 
London, England, for many years by complainant’s predecessors and 
from May 1, 1916, all the Gordon Gin sold by the complainant 
has been manufactured by it in the United States under the super- 
vision of its London manager, the same process being used in the 
manufacture of the complainant’s Gordon Gin in the United States as 
has been in London, England, from 1769 under the supervision of 
expert chemists and distillers. At the time of this change, the com- 
plainant sent out advertisements all over the country and to its 
patrons, notifying them that the British Government had taken over 
the distilleries in England and that the complainant was producing 
in the United States “the exact gin formerly distilled in London,” 
under its own officers and operators. The contention of defendant 
that because the gin at this time under. said circumstances is manu- 
factured in the United States, complainant does not come into court 
with clean hands and the relief sought should be denied on that ac- 
count is without merit, in my opinion. 

The defendant’s predecessor was the Gordon Distilling and 
Distributing Company, which put the gin in packages and labels that 
infringed the trade-marks of the complainant. That company was 
by this court enjoined 
“from using on any labels affixed or annexed to any bottle or other package 
containing gin or cognate liquor other than that manufactured by the com- 
plainant either the word ‘Gordon’ or ‘Gordon’s’, unless in letters substan- 
tially different in style and size and color from those appearing on the labels 
affixed to the complainant’s bottles in the words ‘Gordon Co.’s,’ and unless the 
word ‘Gordon’ or ‘Gordon’s’ is immediately accompanied with words of the 
same style, size and color, clearly indicating that the gin or cognate liquor 
contained in such bottle or package is not the gin manufactured by the com- 
plainant,” ete. 

The complainant’s labels contain in large red letters on a yel- 
low field the words “Gordon & Co.’s” at the top of the label and near 
the bottom of the label in the same size and color words “Dry Gin,” 
and in the middle of the label is a wild boar’s head below which 
are the words “Trade-Mark”; below the words “Dry Gin” is the 
word “Distillery” in gilded type about one-half the size of the 
words “Dry Gin” and at the bottom in the same kind of letters but 
a little larger is the word “London”; between the words “Distil- 
lery” and “London” are the words written in small black type “Bot- 


tled by Gordon’s Dry Gin Co., Limited.” 
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production of its gin in the United States. It is alleged that this 
gin was made in precisely the same manner as it had been made in 
London, England, for many years by complainant’s predecessors and 
from May 1, 1916, all the Gordon Gin sold by the complainant 
has been manufactured by it in the United States under the super- 
vision of its London manager, the same process being used in the 
manufacture of the complainant’s Gordon Gin in the United States as 
has been in London, England, from 1769 under the supervision of 
expert chemists and distillers. At the time of this change, the com- 
plainant sent out advertisements all over the country and to its 
patrons, notifying them that the British Government had taken over 
the distilleries in England and that the complainant was producing 
in the United States “the exact gin formerly distilled in London,” 
under its own officers and operators. The contention of defendant 
that because the gin at this time under said circumstances is manu- 
factured in the United States, complainant does not come into court 
with clean hands and the relief sought should be denied on that ac- 
count is without merit, in my opinion. 

The defendant’s predecessor was the Gordon Distilling and 
Distributing Company, which put the gin in packages and labels that 
infringed the trade-marks of the complainant. That company was 
by this court enjoined 
“from using on any labels affixed or annexed to any bottle or other package 
containing gin or cognate liquor other than that manufactured by the com- 
plainant either the word ‘Gordon’ or ‘Gordon’s’, unless in letters substan- 
tially different in style and size and color from those appearing on the labels 
affixed to the complainant’s bottles in the words ‘Gordon Co.’s, and unless the 
word ‘Gordon’ or ‘Gordon’s’ is immediately accompanied with words of the 
same style, size and color, clearly indicating that the gin or cognate liquor 
contained in such bottle or package is not the gin manufactured by the com- 
plainant,” etc. 

The complainant’s labels contain in large red letters on a yel- 
low field the words “Gordon & Co.’s” at the top of the label and near 
the bottom of the label in the same size and color words “Dry Gin,” 
and in the middle of the label is a wild boar’s head below which 
are the words “Trade-Mark”; below the words “Dry Gin” is the 
word “Distillery” in gilded type about one-half the size of the 
words “Dry Gin” and at the bottom in the same kind of letters but 
a little larger is the word “London”; between the words “Distil- 
lery” and “London” are the words written in small black type “Bot- 
tled by Gordon’s Dry Gin Co., Limited.” 
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The defendant contends that its labels are sufficiently distin- 
guished from the complainant’s, because it uses blue ink and uses 
“American” before “Gordon” and adds, “Distilled by Gordon Dis- 
tilling Co., Union Hill, N. J., U. S. A.” 

When the use of his own name upon his goods by a later com- 
petitor will and does lead the public to understand that those goods 
are the product of a concern already established and well known un- 
der that name with or without the intention of reaping the profits 
of the confusion, the law will require him to take reasonable pre- 
caution to prevent the mistake. There is no distinction between 
corporations and natural persons in this respect; Howe Scale Co. v. 
Wyckoff, Seamans, etc. Co., 198 U. S. 118; Waterman Co. v. Modern 
Pen Co., 285 U. S. 88, 94. 

The amount of precaution, however, necessary for him to take 
to protect the public, prevent deception and avoid confusion is 
whatever will enable an ordinary observer, exercising reasonable 
care, to distinguish between the goods so that he will not purchase 
the goods of one person or corporation believing he is purchasing 
those of the other. A merchant is not required to do more than this. 
He need not in terms explain the difference between his goods and 
those of a competitor and thus advertise the latter’s. Walter Baker 
& Co. v. Gray, 192 Fed. 921. 

In the case before me, it may well be that the defendant 
thought that it had complied with the decree of this court and had 
so distinguished its product from those of the complainant by style 
and the color of the letters appearing upon its labels and by the 
use of the word “American” before the word “Gordon’s” and by the 
use of the words “Union Hill, N. J., U. S. A.” immediately follow- 
ing the name of the company, indicating its location. But in the last 
analysis, it is not a question of whether or not the intention of the 
defendant was fraudulent but whether or not its use of the name 
“Gordon” led to a confusion on the part of the public and a con- 
sequent injury to the plaintiff. Williams Soap Co., et al. v. J. B. 
Williams Soap Co., 193 Fed. 384. 

The facts before us show conclusively that the labels of the 
defendant company do not so distinguish its product from those of 
the complainant as to prevent confusion on the part of the purchasing 
public. I am constrained, therefore, to grant the prayer of the com- 
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plainant and restrain the defendant from using the labels com- 

plained of on its bottles, packages, etc. I doubt very seriously that 

with such slight changes as have been made by the defendant it can 

use the word “Gordon” at all on its labels without causing a similar 

confusion. Therefore, the word “Gordon” or “Gordon’s” may not 
, 4 be used by the defendant upon its labels, unless said word is im- 
. . mediately accompanied with the words “Not connected with Gordon 
: & Co.’s Dry Gin of London.” 


’ DusvuevEe GERMAN COLLEGE AND SEMINARY V. St. JoseEPH’s COLLEGE 
$ (169 Northwestern Rep. 405) 
J Iowa Supreme Court, November 19, 1918 


1. Corporate Name—ConPtict. 
e The corporation known as Dubuque German College and Seminary, 
g held not to be unfairly competed against by the incorporation of an- 
other college in the same city, under the name “Dubuque College,” not- 

e withstanding one of plaintiff's departments was known by the latter 
e name. Considering the differences in the character of the institutions, 
it would hardly be possible for persons interested in them to confuse 

4 4 the two. 
> 
d 


LS?) 


Unram CompetitioN—ComPemTiTion IN Fact. 
Without competition in fact there can be no unfair competition. 
There is no competition between a Presbyterian Theological School, for 


>, ; os preachers in the German language and a Catholic sectarian 
college. 
™ 3 Appeal from a judgment of the District Court, Dubuque 
d County, in favor of the defendant. Affirmed. 
le This is an action in equity to restrain the defendant, otherwise 
1e } known as “Dubuque College,” from using the name Dubuque Col- 
he » lege as its corporate name, or the name of the educational institution 
w- > conducted by it. The petition is in two counts. Issue was raised 
st upon both of them. It is alleged substantially that the plaintiff 
he » corporation, the Dubuque German College and Seminary, conducted 
ne > as one of the departments of its institution a college, under the 
n- » name of Dubuque College, and two other departments. Plaintiff 
B. ) alleges in count 1 of the petition that defendant in adopting the 
name Dubuque College violated that principle of the common law 
he ) or non-statutory law known as unfair competition. Count 2 alleges 
of ) that defendant violated section 1642 of the Code of Iowa, which pro- 


vides, in substance, that such a corporation in adopting a name 
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shall choose one which shall not be the same as any such organiza- 
tion previously existing. The district court, after a trial on the 
merits, decided the case adversely to plaintiff and dismissed the 
petition. Plaintiff appeals. Affirmed. 


Brown, Lacy & Clewell and William Graham, all of Dubuque, 
for appellant. 

Mullany & Stuart and Hurd, Lenehan & Kiesel, all of Dubu- 
que, for appellee. 


Preston, Circuit Judge: We have a voluminous record of 
nearly 700 pages. The opinion will be condensed as much as may 
be in attempting to properly determine the questions of law and 
fact presented. Some of the fact questions are not controverted 
while as to others there is a conflict. It appears that plaintiff and 
defendant are both Iowa corporations, not for pecuniary profit, 
conducting educational institutions in the city of Dubuque. The 
two institutions are about a half mile apart. Plaintiff’s school was 
organized in 1852, and was incorporated in 1871, under the name of 
“The German Theological School of the Northwest.” In 1891 it 
was reincorporated under the name of the “German Presbyterian 
Theological School of the Northwest,” by which name it was known 
when the president, Dr. Steffens, became associated with the school 
in 1902. Dr. Steffens testifies that at that time it was known 
locally as the German Seminary and Dubuque Seminary. Another 
witness testifies that at about that time it was known as the German 
Presbyterian Seminary. It was conducted under that name until 
1911, when it was reincorporated under its present corporate name, 
Dubuque German College and Seminary. It was, originally at 
least, a theological seminary, training men to preach in the German 
language, and was under the auspices of the Presbyterian church. 
A member of plaintiff's faculty testifies that the institution was 
founded by Germans, and that its aim, which has been carried out 
ever since its founding, has been to make it characteristically 
German, and he says that the students are largely Germans. 

Plaintiff's 1910-11 catalogue recites among other things: 
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“Special attention is called to the peculiar character of our work in 
training young men in the German and Bohemian languages. * * * As 
the special object of the ‘school’ is to prepare young men to preach the 
gospel in the German and Bohemian languages, it is necessary to give a full 
course of instruction in academic, collegiate and theological branches, 
covering a period of nine years. * * * The culmination of the work is in 
the Theological Seminary. The institution is organized in three depart- 
ments.” 


In another part of the catalogue, referring to the college de- 
partment, it reads: 


“The school was organized to prepare a ministry for the German people 
and this purpose is still emphasized in its corporate name. * * * The articles 
of incorporation gave power to the directors to equip a college as soon as 
it should be deemed advisable.” 


The catalogue also contains the following: 


“Forms of Bequest. The following forms of bequest are furnished as 
a convenience for any friends who may wish to remember our school in 
their will. The first is suitable for bequest of money, the second for the 
conveyance of real estate. Care should be taken to have the corporate 
name as given in these forms employed in making the will. Surely there 
are some who will be glad to leave a portion of their property for this 
department of the Lord’s work. 

“I give and bequeath to the Dubuque German College and Seminary, at 
Dubuque, Iowa, the sum of dollars. 

“I give and devise to the Dubuque German College and Seminary, at 
Dubuque, Iowa, the following described real estate, to wit: (Describing it.)” 


The Educational Directory given out by the Department of 
Public Instruction of Iowa in 1914 recognizes plaintiff's institution 
as Dubuque German College. Members of the faculty of plaintiff’s 
institution testifying as witnesses say: 


“Our institution is a Presbyterian institution. We are not trying to 
deny that we are running a Presbyterian school. It is Protestant in its 
character, although there is no qualification to students coming to school. 
We do not undertake to convert them. A large part, or I might say all, 
of our pupils are Presbyterian, with an odd one now and then of almost all 
the other Protestant denominations. In 1872 the institution was put en- 
tirely under the control of the Presbyterian Church.” 


They also testify that after the general assembly had passed 
on the articles of incorporation in question they stamped it with the 
approval of the governing body of the Presbyterian Church. After 
the filing of plaintiff's amended articles of incorporation in 1911, 
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the change of name, and the approval thereof by the Presbyterian 
general assembly, was published in some of the Dubuque papers. 
Students were educated in other languages, and later the work 
was broadened to include English. In 1908 and 1909 Dr. Steffens 
had two sets of articles of incorporation drawn, changing the name 
of the institution to Dubuque College. These articles were. not 
adopted by the board of directors. There was considerable dif- 
ference of opinion with reference to the name. Some wished to 
conserve the words Dubuque College and Dubuque Seminary, but 
the Germans had made great sacrifices for the institution, and it 
was thought that should be considered, so that the corporate name 
Dubuque German College and Seminary was adopted in 1911 
through friendship for the Germans; Dr. Steffens so testifies. He 
says also that he thinks they always had the word “German” in the 
corporate name. The last articles of incorporation, those of 1911, 
provide that the corporation should be “known and designated in 
law by the corporate name of Dubuque German College and Semi- 


> 


nary. Article 2 is as follows: 


“The object of this Incorporation is and shall be the maintenance, con- 
duct and endowment of an institution for the instruction and training of 
students in mathematical, classical, scientific, linguistic, literary and theolog- 
ical studies; and such instruction shall be carried on in three departments, 
together with such other departments or courses as the board of directors 
shall from time to time introduce, to wit: 

“1, The Dubuque Academy, which shall give instruction in those 
branches necessary to prepare the students for entrance into an accredited 
college, or in branches equivalent to such a course. 

“2. The Dubuque College, which shall offer the usual four years course 
of instruction, and which shall be graded in accordance with the require- 
ments of accredited colleges. 

“3. The German Presbyterian Theological Seminary, which shall 
furnish the instruction necessary for ministerial ordination in the Pres- 
byterian Church in the United States of America and which shall teach the 
doctrinal system and ecclesiastical polity set forth in the Confession of 
Faith and other standards in the said Presbyterian Church in the United 
States of America. Every professor must be a member in good and regular 
standing in the Presbyterian Church of the United States of America and 
shall not be installed until his election has been approved of by the general 
assembly of the said Presbyterian Church. Every election shall be reported 
to the next succeeding general assembly and failure to disapprove shall be 
considered as approval. This department shall always be under the control 
and supervision of the said general assembly.” 
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The defendant corporation conducts a college exclusively for 
Catholic young men. It was named St. Joseph’s College in 1870, 
and in 1894 was so incorporated and continued under that name 
until May, 1914. On the date last mentioned it filed an amendment 
to its articles of incorporation changing its corpcrate name to Dubu- 
que College. This was about three years after plaintiff's last 
amended articles. Defendant examined, or caused to be examined, 
the index to corporations in the recorder’s office, and its officers 
testify that they did not know that plaintiff had a department 
known as Dubuque College. Some of the reasons given by defend- 
ant for changing its corporate name are that it wished to identify 
itself with the city, and that there was confusion in the use of the 
name “St. Joseph’s” because of other of its institutions having that 
name. Defendant’s school is Catholic, sectarian. All students who 
enter the institution know that they must be Catholics, or that they 
are entered with the understanding that they wish to become mem- 
bers of the Catholic Church. Testimony for defendant is that no 
attempt is made to convert persons to the Catholic religion. One of 
the contentions of defendant, which will be referred to later, is that 
because plaintiff is a Presbyterian school, and the basis of its teach- 
ings the German language, and that defendant is a Catholic school, 
there is and can be no competition between the two, because they so- 
licit different classes of patronage. Dr. Steffens was plaintiff's finan- 
cial agent and gave attention to raising funds. It is shown in the 
testimony that after the last change in its articles, and before de- 
fendant changed its name, plaintiff advertised and sought to raise 
money for its school as Dubuque College either by itself or in com- 
bination with its corporate name Dubuque German College and 
Seminary. 

Among the ways in which these names were advertised were 
the following: A part of the catalogue issued annually is devoted 
to an advertisement of the college branch under the name Dubuque 
College; these catalogues were sent to contributors to the institu- 
tion, to friends interested in it, and prospective students, ete. Some 
of these were distributed in Iowa, but for the most part they were 
sent to other states. The name Dubuque College was used in the 
diplomas issued to the graduates of the college and in the college 
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paper issued by the students. Its baseball team wore uniforms wit 
the name Dubuque College in large letters thereon. The name 
Dubuque College, Dubuque College and Seminary, and the corpo 
ate name were advertised in a number of periodicals, and extensivel 
in a Presbyterian weekly published in Chicago, which goes to wel! 
to-do Presbyterians over the United States. In the city of Dub 
que the circulation of this weekly is from twelve to thirty. Fe 
about a year prior to the commencement of this suit plaintiff re 
turned to its corporate name and advertised exclusively as th 
Dubuque German College and Seminary. The plaintiff advertise 
very little in the local newspapers. The local newspapers used th 
name Dubuque College and Dubuque College and Seminary at di! 
ferent times in news items. Perhaps the most extensive advertisin 
of this character consisted of frequent trips of the president in di! 
ferent states, and his having personal interviews and deliverin 
public addresses. His testimony is that he generally used the nam 
Dubuque College except where he may have delivered addresses i 
the German language. In 1912 he delivered his inaugural addres 
to an audience of about 500 people in Dubuque, in which he e: 
plained the nature and purpose of its new organization into thre 
schools, and used the name Dubuque College in speaking of plair 
tiff’s college, or that branch. He spoke of the institution in othe 
addresses in other places in Iowa. Dr. Kruse, assistant to th 
president, delivered similar addresses and sermons, though nm 
so extensively. About $6,000 was spent annually in advertising th 
college and the other two branches of the school. Similar refe: 
ences were made to the college and institution in correspondence. 
There is testimony that remittances and money in sma 
amounts, from $1 to $20, and in one instance $100, were addresse 
to Dubuque College prior to defendant’s change of name; and in 
few instances, perhaps two or three, there were no means of ident 
fying the sender. In some of these, however, the letter accompany 
ing the check was addressed to plaintiff's president, but the enveloy 
was addressed to Dubuque College. The testimony is that it ws 
unusual for remittances to come to Dubuque College in that wa 
Some of the mail addressed to students was addressed to them | 
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care of Dubuque College. On the other hand, it is contended by de- 
fendant that from the time plaintiff changed its corporate name, in 
1911, to the commencement of this suit—three years—plaintiff’s in- 
stitution was known locally in the city of Dubuque as Dubuque 
German College and Seminary and not as Dubuque College. The 
testimony shows that during this time the two daily newspapers in 
Dubuque contained display advertisements, society news items, and 
local notices of plaintiff’s institution, referring to it as Dubuque 
German College and Seminary. ‘The local reporters for the papers, 
testifying as witnesses, say they always called it the Dubuque 
German College or Dubuque German College and Seminary and not 
Dubuque College. Defendant introduced in evidence these several 
newspapers, and proved that they contained all notices of plaintiff's 
institution during said three years. It should be said that testimony 
for plaintiff tends to show that some of the newspaper advertising 
just referred to was without authority from plaintiff, at least that 
it did not personally prepare the display ads, but there is evidence 
that they were prepared at plaintiff's institution, and, as we under- 
stand the record, that plaintiff paid therefor. In some of the 
advertisements in the local papers plaintiff advertised that it main- 
tained three schools, and gave plaintiff's corporate name, and the 
departments as the “Academy,” the “College,” and the “Seminary.” 
The address at the bottom is given “Dubuque German College and 
Seminary.” This ad. was repeated several times in both daily 
papers. Defendant introduced many of these newspaper items, and 
while it is true that in some of them the words “Dubuque College” 
were used, still in nearly every one, if not all, the same articles con- 
tained references to the German College or Dubuque German Col- 
lege and Seminary. In the city directories of the city of Dubuque, 
in the editions for 1911, 1912, and 1913, the last of which was 
used for the greater part of 1914, and also under the heading of 
Sectarian Schools, appear, “The Dubuque German College and 
Seminary, Rev. C. M. Steffens, President,” etc. In none of these 
does the name Dubuque College appear. In the Dubuque telephone 
directories for the year 1913 and January, 1914, the name Dubuque 
College does not appear, nor does plaintiff's corporate name appear, 
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but the name German Presbyterian Theological School does appear, 
with its telephone number. But the July, 1914, and January, 1915, 
issues give Dubuque College (defendant’s college) with its street ad- 
dress, and Dubuque German College and Seminary with its street 
address, and their telephone numbers. 

It should have been stated before, in referring to plaintiff's 
catalogues, that the front cover and the title-page gives the name 
of plaintiff’s institution as it is incorporated. It states that it is 
organized in three departments, under one board of directors and 
one faculty, and then describes them, including Dubuque College, 
and the diplomas before referred to are issued by plaintiff corpora- 
tion in its corporate name, and refer to the graduates having com- 
pleted the course in Dubuque College, and the evidence is that plain- 
tiff has no authority to issue a diploma except under its corporate 
name. The advertisements, in papers outside the state, referring 
to Dubuque College always give the address “C. M. Steffens, Presi- 
dent.” Both appellee and appellant point out in the testimony 
evidence which modifies and qualifies the claims of both. We have 
not attempted to go into the details, but have sought to give the 
situation in regard to the matter of advertising referred to as it ap- 
pears upon plaintiff's claim that it was soliciting patronage for its 
institution. It is claimed by appellant that defendant knew, or 
should have known, before or at the time the defendant changed its 
name by the last amendment to its articles, that plaintiff’s college 
department was known as Dubuque College, because defendant 
could have discovered, by an examination of the recorded articles, 
that included in plaintiff’s articles of incorporation was the showing 
that one department of plaintiff’s institution was named Dubuque 
College. Some other circumstances are relied upon, but, taking the 
entire record, we think the trial court was justified in finding that 
defendant did not have such knowledge. Without going into the 
evidence in detail, it appears that defendant caused an examination 
to be made in the recorder’s office to determine whether. there were 
any articles of incorporation of an institution under the name of 
Dubuque College. In examining such record the full articles were 
not examined. But the index was and that gave plaintiff’s name as 








DUBUQUE GERMAN COLLEGE & SEMINARY V. ST. JOSEPH’S COLLEGE 433 


Dubuque German College and Seminary. We think it ought not 
to be said that defendant did not act in good faith in not examining 
further than the index, since the only purpose in examining the 
record would be to find out whether there was another. corporation 
incorporated under the statute by the name of Dubuque College. 
The issue in the case is as to the names of the two corporations. 
Defendant’s witnesses and its officers testifying on this point say 
they had not such knowledge, and were not then familiar with the 
work of plaintiff’s institution; they say they learned that fact some 
time after defendant’s last articles had been filed. We think, too, 
without going into the evidence, that plaintiff has not shown that 
defendant and its officers intentionally or fraudulently adopted the 
name “Dubuque College.” We take it that plaintiff’s real claim is, 
at this point, that defendant continued to use its corporate name 
after it was informed that plaintiff had a department called by the 
same name. 

There is quite a little testimony to the effect that there was 
some confusion, particularly at first or soon after defendant’s 
amended articles were filed in the misdelivery of mail; but the 
matter was taken up with the postal authorities, and it was remedied 
so that there has since been little confusion in this respect, though 
perhaps some. Employees of the telegraph company testified that 
up to the time of the trial there had been no confusion in the delivery 
of telegrams for persons at the two institutions. At least one ship- 
ment of merchandise from Chicago, intended for defendant, was ad- 
dressed and delivered to plaintiff; in some instances, two at least, 
bills intended for defendant were sent to plaintiff by mistake. One 
firm charged defendant by mistake with a sum due from the plain- 
tiff for merchandise, but this was straightened out later. There was 
some confusion also in plaintiff receiving goods from local merchants. 
In some instances the word “German” would be inserted in pencil 
above or below the name Dubuque College, indicating that they had 
been redirected. In two instances money was received in the mail 
by plaintiff intended for defendant; one of these in the sum of $100 
and the other $50. But there was other evidence in the letters in- 
dicating the institution intended, so that this matter was adjusted, 
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but with some delay. It is shown that at least in some of these 
instances the mistakes were not caused entirely by the alleged 
similarity of names. Rev. Ruston, connected with plaintiff's institu- 
tion, testifies: 


“I can’t say that I have known the defendant college to receive any 
students who had started to go to the other institution. We didn’t re- 
ceive into our institution and never had apply there any students that were 


intending to go to the other institution. If we had, we certainly would 
have sent them there. 


“Since the defendant institution adopted the name Dubuque College, 
in May, 1914, our enrollment has increased approximately from 175 to 236. 
There has been no falling off in attendance since the defendant adopted the 
name Dubuque College.” 

Such, in a general way, is a brief outline of the evidence in the 
case. There may be some other circumstances to be noticed in con- 
nection with the discussion of the legal questions. Many questions 
are argued, but appellant concedes that two of the errors as signed 
raise the main legal questions in the case. The first of these relate 
to count 1 of the petition, and as to this the contentions of appellant 
are, in brief, that in trade-mark and unfair competition cases, under 
the more recent authorities, it is not necessary to prove actual fraud 
in equity where injunctive relief only is sought, or at least the con- 
tinuing to use the name in question after being informed of plaintiff's 
prior use is sufficient fraud, even though defendant did not know of 
plaintiff's prior use of the name; that courts protect the exclusive 
use of names independently of any statute; that corporations such as 
plaintiff are protected in the deceptive use of names, though cases 
of this character arise more frequently between trading corpora- 
tions; that the name adopted need not be identical with plaintiff's 
name; that plaintiff is also entitled to relief on the ground of the 
similarity between the names “Dubuque College and Seminary” and 
“Dubuque College,’ by which two names the plaintiff was commonly 
known and addressed, and the name adopted by the defendant. 
They say that the name adopted by the defendant is identical with 
the name of the college maintained by plaintiff is an additionad rea- 
son why defendant should be enjoined from the use of that name, 
since the proprietor of an unincorporated institution is entitled to 
be protected in the exclusive use of the name which he has given it; 
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that the fact that the names for which plaintiff seeks protection in- 
clude as components the geographical name ‘““Dubuque” and the 
generic name “College” is no reason for denying protection; that 
it is not essential to show any considerable amount of actual damage, 
or even any at all, and that plaintiff has shown sufficient damage 
to entitle it to relief on the theory that the law as to this does not 
apply in cases of infringement of trade-names; that there is no 
necessity that defendant should use the name Dubuque College; and 
that the unnecessary adoption of a confusing name constitutes unfair 
competition. As to the second count, plaintiff contends that, where 
the adoption of a name is prohibited by statute, the person aggrieved 
is entitled to an injunction; that under the statute plaintiff is en- 
titled to the protection of the names Dubuque College and Seminary 
and Dubuque College on the ground that, though not the legal 
corporate name, they are names by which it was commonly known, 
for that the corporation is entitled to an injunction not only against 
the use by another of its legal corporate name, but also against the 
use of other names by which it has become known; that the plain- 
tiff’s Dubuque College is a college, and also an organization of a 
benevolent, charitable, and scientific character, and therefore en- 
titled to protection under the statute; that while “Dubuque College” 
is not a distinct corporation by itself, it is an organization within 
the meaning of section 1642 of the Code, and as such its name may 
not be adopted or appropriated by another corporation. 

Some of these propositions are not disputed by appellee, but 
its contentions are, substantially, that the name Dubuque College 
is not an infringement on the name Dubuque German College and 
Seminary; that plaintiff cannot monopolize the name Dubuque, be- 
cause courts will not prevent the use of geographical names unless 
used fraudulently; that, to entitle a trade-name to protection, 
there must be user of it; that this user must be local; that plaintiff 


cannot have protection for the use of both these names—Dubuque 
German College and Seminary and Dubuque College—as trade- 


names; that fraud must be shown; that there is no competition be- 
tween these colleges; and that, if this be so, the action fails. To 


discuss in any detail the many propositions advanced would ex- 
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tend the opinion unduly. We shall therefore discuss the proposi- 
tions which seem to be controlling. 

1. The question whether the department of plaintiff's insti- 
tution called Dubuque College is an organization is fundamental and 
applies to both counts of the petition and will be taken up first. As 
before stated, appellant concedes that it is not a distinct corporation, 
but contends that it is an organization under the statute and to sup- 
port this they cite the statute, and, among other cases, the following: 
In re Social Democratic Party, 182 N. Y. 442 [75 N. E. 415]; 
Costello v. Taylor, 217 N. Y. 180 [111 N. E. 755]; Society of War 
1812 v. Society of War 1812, 46 App. Div. 568-572 [62 N. Y. 
Supp. 355]; B. P. O. Elks v. Improved B. P. O. Elks, 205 N. Y. 
459 [98 N. E. 756, L. R. A. 1915 B, 1014, Ann. Cas. 1913 E, 639] ; 
Salvation Army v. American Salvation Army, 135 App. Div. 268 
[120 N. Y. Supp. 471], affirmed in 205 N. Y. 619 [98 N. E. 1115]; 
Newman v. Alvord, 51 N. Y. 189 [10 Am. Rep. 588]; Wotherspoon 
v. Currie, 5 House of Lords 508; Armington v. Palmer [21 R. I. 
109, 42 Atl. 308] 43 L. R. A. 95 [79 Am. St. Rep. 786]. 

Without attempting to state just now, accurately, the rule as to 
unfair competition, we apprehend that the reason for the rule in 
trading corporations, or companies, is to prevent the conduct of a 
trade or business by unfair methods, deceit, etc., and in such man- 
ner that there is an expressed or implied representation that the 
goods or business of one are the goods and business of another, and 
to prevent one from palming off its goods and business as that of 
such other. And so in the instant case it is the claim of plaintiff 
that defendant will, or that it is reasonably probable that it will, 
deceive the public, and obtain students, gifts of money, and prop- 
erty that would otherwise come to plaintiff, to plaintiff’s injury. It 
is claimed, too, that the similarity of names has and will result in 


confusion in the delivery of mail and merchandise. For reasons 
to be hereafter stated, we think it is not probable that defendant 
will obtain property intended for plaintiff, or that students will 
attend defendant’s school when they intended to attend plaintiff’s, 
and we are unable to see how plaintiff's department Dubuque Col- 
lege as such could receive or hold property. It was not a legal 
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entity, but one of the integral, component parts of plaintiff’s institu- 
tion. As shown by the evidence, it had no directors, and could 
therefore have no meetings. It handled no finances, held no prop- 
erty. The students were not segregated from the other departments 
in any way, except as being taught in different classes. It was not 
a society endowed with the functions of life. Plaintiff’s articles 
of incorporation provide for one institution. They provide that the 
object of the incorporation is the maintenance, conduct, and endow- 
ment for an institution for the instruction of students, etc., and that 
it shall be carried on in three departments, etc.; and further that: 


“The said school established under the former corporate name shall 
continue to be that established under the corporate name of the Dubuque 
German College and Seminary.” 


It could not maintain this action, though it is the real party in 
interest, if plaintiff's contention is sound, that it is an organization 
as contemplated by the law. Plaintiff, as incorporated, had no 
power to create a separate institution of learning. Hillsdale Col- 
lege v. Rideout, 82 Mich. 94, 46 N. W. 375, seems to be in point. 
In that case Hillsdale College was a corporation organized for the 
purpose of establishing a college, seminary, academy, etc. The de- 
fendant claimed that under his contract he could control a depart- 
ment, and that it was not an organic part of the college; but it was 
held that the corporation should be carried on as a unit; that, though 
separate departments might be organized, they must all belong to, 
and be a part of, the college; and that it would be ultra vires to 
treat one department as a separate institution. See, also, George v. 
University, 107 Minn. 424, 120 N. W. 750, and Dodge v. Williams, 
46 Wis. 70, 1 N. W. 92, 50 N. W. 1103-1107. In the last case it 


was said, in substance, the words “institution” and “organized” ap- 


pear to imply incorporation, as organization generally implies legal 
organization, in an instance like this corporate organization. Plain- 
tiff claims that, even though the name chosen by defendant is dif- 
ferent from that of plaintiff, still the statute (section 1642) would 
apply if plaintiff shows that it was known as Dubuque College. It 
should be said that under the evidence we think it is not established 
that plaintiff's department which it calls Dubuque College was so 
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known locally. The effort seems to have been made to advertise 
plaintiff's institution and its college department in other states. 
But this point was decided contrary to plaintiff's claim in Boston 
Rubber Shoe Co. v. Boston Rubber Co., 149 Mass. 436, 21 N. E. 
875, 876, where it was held that, by the name previously in use by 
an existing corporation, the statute means the corporate name, and 
not another name by which the corporation may have been known. 
It is thought by appellant that this last case is contrary to the 
holding in the Philadelphia Trust Co. Case (C. C.), 123 Fed. 534, 
and Dyment v. Lewis, 144 Iowa, 509, 123 N. W. 244, 26 L. R. A. 
(N. S.) 78, under which plaintiff contends it is entitled to be pro- 
tected under both names; that is, its corporate name and Dubuque 
College. In the Dyment Case it was said that the distinction be- 
tween the “Robe & Tanning Co.” of Sioux City and the “Sioux City 
Robe & Tanning Company” is decidedly narrow from the viewpoint 
of the public. The plaintiff in that case had incorporated under 
the first of the two names just given, but plaintiff’s customers had 
addressed it as Sioux City Robe & Tanning Company, under which 
name plaintiff had built up a large business. Defendant thereafter 
incorporated under the same name; that is, Sioux City Robe & 
Tanning Company. The court held, further, that were the names 
entirely distinct plaintiff would probably be entitled to the protec- 
tion of but one. The names were alike in that case, except the 
use of the name of the locality. But in the instant case we think it 
cannot be seriously claimed that “Dubuque College” and “Dubuque 
German College and Seminary” are alike. Omitting the name of 
the locality, Dubuque, in both cases would simply leave the word 
“College,” and the words “German College and Seminary,” so that 
its use or omission could not be regarded as a marked distinguishing 
feature. Combining the word “Dubuque” with the other words just 
referred to do not make the word “Dubuque” a distinguishing 
feature, because the other words are not so similar as to render 
deception of the public probable. 

Without reviewing the cases, the following may be cited as 
sustaining our conclusions at this point, and that courts will not 
prevent the use of geographical names unless used fraudulently: 
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Elgin Butter Co. v. Sands, 155 Ill. 127, 40 N. E. 616; Columbia 
Mill Co. v. Alcorn, 150 U. S. 469, 14 Sup. Ct. 151, 87 L. Ed. 1144; 
Elgin Nat. Watch Case Co. v. Loveland, etc. (C. C.), 182 Fed. 52; 
Appollo Bros. v. Perkins, 207 Fed. 530-533, 125 C. C. A. 192. 

And, further, on the point of two names, see Candee Swan & 
Co. v. Deere & Co., 54 Ill. 489, 5 Am. Rep. 136; Albany, etc., 
Wrapping Co. v. Hoberg (C. C.), 102 Fed. 157. 

As said, appellant admits that the names are not the same. 
But the claim is that the name Dubuque College is so similar to the 
name Dubuque German College and Seminary as to deceive the 
public, and enable the defendant to palm itself off as plaintiff's in- 
stitution, and secure students and obtain gifts and property in- 
tended for plaintiff. Many cases are cited by both sides on this 
proposition. Plaintiff cites, among others, Martell v. St. Francis 
Hotel Co., 51 Wash. 375, 98 Pac. 1116, 16 Ann. Cas. 593; Bear 
Lithia Springs Co. v. Great Bear Springs Co., 71 N. J. Eq. 595, 
71 Atl. 888; Holmes, Booth & Haydens v. Holmes, Booth & Atwood 
Mfg. Co., 37 Conn. 278, 9 Am. Rep. 324; Charles S. Higgins Co. v. 
Higgins Soap Co., 144 N. Y. 462, 39 N. E. 490, 27 L. R. A. 42, 43 
Am. St. Rep. 769; Cape May Yacht Club v. Cape May Yacht & 
Country Club, 81 N. J. Eq. 454, 86 Atl. 972; North Cheshire & 
Manchester Brewing Co. v. Manchester Brewing Co., 1899, App. 
Cases, 83; Dodge Stationery Co. v. Dodge, 145 Cal. 380, 78 Pac. 
879; Koebel v. Chicago Landlord’s Protective Bureau, 210 Ill. 176, 
71 N. E. 862, 102 Am. St. Rep. 154; Grand Lodge Knights of 
Pythias of North and South America v. Grand Lodge Knights of 
Pythias, 174 Ala. 395, 56 South. 963; Ingram v. Stiff, 5 Jur. N. S. 
947; International Committee of Young Women’s Christian Associa- 
tions v. Young Women’s Christian Association of Chicago, 194 Ill. 
194, 62 N. E. 551, 56 L. R. A. 888; Improved Fig Syrup Co. v. 
California Fig Syrup Co., 54 Fed. 175, 4 C. C. A. 264. 

In the first of these cases plaintiff conducted a hotel called the 
“Hotel St. Francis.” Defendant subsequently incorporated and es- 
tablished a hotel under the name “St. Francis Hotel.” Defendant 
was enjoined. It is quite apparent that these two names are so 
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similar. as to make it reasonably probable that one would be taken 
for the other and cause confusion and injury. 

In the other cases cited there is a greater similarity than in the 
instant case, or there are other features in them justifying an in- 
junction. But we think in the instant case there is no such simi- 
larity between the two corporate names of plaintiff and defendant 
as that one is likely to be taken for the other. It is conceded, of 
course, that the names need not be identical. It is presumed that 
the public in dealing with these institutions, and students in attend- 
ing one or the other, and persons desiring to give money or property, 
will use their senses. The rule as to whether one trade-name is 
imitative of another is stated thus in the Dyment Case, supra: 

“Indeed, it is immaterial by what means a trader’s goods or business 
are identified, whether by personal description or by geographical name in 
connection with other words, for, if it appear that the means adopted per- 
form the function of identification, imitation of the identifying element by 
a rival trader, under such circumstances as to render deception of those 
who deal with him a probable consequence, will be enjoined.” 

See, also, Lennox Furnace Co. v. Wrot Iron Heater Co., 160 
N. W. 356; also 38 Cyc. 790, which reads: It is a question of fact 
in each case whether or not the goods or business of the subsequent 
trader have been so distinguished as to prevent any actual or prob- 
able confusion and deception. All the circumstances of the par- 
ticular case must be considered. It is presumed that the public 
uses its senses and takes note of differences which are thus dis- 
closed. But, on the other hand, it must be remembered that simi- 
larity, not identity, is the usual recourse when one party seeks to 
benefit himself by the good name of another, so that the mere ex- 
istence of differences does not necessarily show honest and sufficient 
differentiation. A nice discrimination is not to be expected from 
the ordinary purchaser. Although differences between the re- 
spective labels and packages exist, and are readily apparent upon 
comparison, yet, if the ordinary purchaser is liable to be deceived 
by the similarities which also exist, an injunction will be granted. 

Other cases express the rule by saying that it is the part of the 
name denoting origin or character of business that must not be imi- 
tated. See Daughters of Isabella v. National Order of Daughters 
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of Isabella, 83 Conn. 679, 78 Atl. 333, Ann. Cas. 1912 A, 822. The 
court said: 


“The words ‘Daughters of Isabella’ are the distinctive words in the 
names of each of the corporations. They are common to all of them and 
are the ones which the public designates the members of the different cor- 
porations. Whether such members belong to the National Circle or Order, 
or to the State Circle or subordinate circles, is a matter which concerns the 
members only.” 

Applying these rules to the name Dubuque German College and 
Seminary, the words “German” and “Seminary” denote the origin 
and character of the institution, neither of which was taken by the 
defendant in its name Dubuque College. The name Dubuque is 
not the identifying name. It is shown that plaintiff’s institution 
is a German religious school, at least it was originally organized as 
such, and the evidence is that “the school was organized to prepare 
a ministry for the German people, and this purpose is still empha- 
sized in its corporate name.” 

In plaintiff's institution the base of the education is the German 
language, and its chief purpose is to educate young Germans for the 
ministry, though they are educated in English as well. The base 
of education in defendant’s college is the English language. Plain- 
tiff’s institution is a religious Presbyterian school controlled by the 
Presbyterian Church, and most, if not substantially all, students 
are Presbyterian or Protestant. Defendant’s institution is Catholic, 
sectarian. These facts bear upon the intent of defendant in adopt- 
ing its name, and whether its purpose was to palm off its college 
as that of plaintiff and whether this would be probable. 

It is an important step in the life of a student when he selects 
an institution for his education, and it may be assumed that a selec- 
tion will not be made without some investigation. It is not likely 
that a student intending to attend a school such as is plaintiff's, in 
any of its departments, would make the mistake of attending de- 
fendant’s Catholic institution, by being misled by the names or by 
any of the circumstances shown in this case. So, too, persons in- 
tending to make a gift of money or property to an institution of the 
character of either of these is likely to make some investigation as 
to the character of the school, and whether it is in harmony with 
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his religious or other views, and is likely to use some care to de- 
termine whether he is giving to the institution by its legal name. 
The evidence shows that the catalogues sent out by plaintiff to its 
friends, and those who are likely to provide for it by will or other- 
wise, give directions as to how gifts shall be made and give plain- 
tiff’s legal corporate name for that purpose. As sustaining our 
view see the further cases of Corning Glass Works v. Corning Cut 
Glass Co., 197 N. Y. 173, 90 N. E. 449; Supreme Lodge Knights of 
Pythias v. Improved Order of Knights of Pythias, 113 Mich. 133, 
71 N. W. 470, 88 L. R. A. 658, volume 1, Wigmore’s Select Cases, 
330. In that case the court said: 


“This, then, is the test: Is the name ‘Improved Order Knights of 
Pythias’ so nearly like the name ‘Knights of Pythias’ that ordinary per- 
sons using ordinary care would think them identical, would think them two 
names for the same order, or for branches of the same order, so that they 
would become members of the defendants’ society when they really wanted 
to join complainant’s society? * * * The sole question is, as already stated, 
the effect, or probable effect, of the similarity of names in diverting busi- 
ness. * * * To me it is self-evident that no careful person could think that 
these two orders were identical, and, as has been said, in cases of this 
class the question is whether the similarity is calculated to mislead the 
ordinary run of mankind.” 


It seems to us highly improbable that any person of ordinary 
prudence could not see the difference between the name Dubuque 
College and Dubuque German College and Seminary. The two in- 
stitutions were working along different lines. There is no evi- 
dence to show that any students attended defendant’s college who 
desired to attend that of plaintiff, but, on the contrary, the evidence 
tends to show that such is not the fact. Nor is there any evidence 
to show that any donations or gifts were received by defendant 
which were intended for plaintiff. 

The circumstances before related show, we think, that there is 
no competition between these colleges. The phrase unfair competi- 
tion presupposes competition of some sort. Borden Ice Cream Co. 
v. Borden’s Condensed Milk Co., 201 Fed. 510, 121 C. C. A. 200 
[3 T. M. Rep. 80]; Howe Scale Co. v. Wyckoff, 198 U. S. 118, 25 
Sup. Ct. 609, 49 L. Ed. 972; Corning Glass Works v. Corning Cut 
Glass Co., supra; Longenecker v. Longenecker (Sup.) 140 N. Y. 
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Supp. 408 [3 T. M. Rep. 127]; Regent Shoe Mfg. Co. v. Haaker, 
75 Neb. 426, 106 N. W. 595, 4 L. R. A. (N. S.) 1447; Supreme 
Lodge K. of P. v. Improved Order K. of P., supra. 

Plaintiff contends that, even though defendant had no notice 
before adopting the name Dubuque College its continuance in using 
the name thereafter is fraud. The cases cited by plaintiff on this 
point are where a party takes another’s trade-name innocently, and 
is afterwards made aware of the fact, and continues in the use, that 
this constitutes fraud. But defendant did not pirate plaintiff's 
name. The information given defendant by letter and interview 
was that plaintiff had a department of its institution called Dubuque 
College. But as before indicated, the existence of this department 
was not inconsistent with the use by defendant of Dubuque College 
as its trade-name. Plaintiff was not doing business under the name 
Dubuque College. Defendant notified plaintiff that it was not its 
intention to interfere with plaintiff in any way. There is nothing 
to show that it was defendant’s purpose to attempt to secure any 
of plaintiff’s business, and, as before indicated, the evidence does not 
show that it did so. And there is no evidence that the alleged 
similarity of names ever misled or deceived any one. And the 
evidence shows that there has been no falling off in attendance at 
plaintiff's school since the defendant adopted the name Dubuque 
College, but, on the contrary, that the number of students had in- 
creased. The evidence shows that, in order to not interfere with 
plaintiff, defendant in its advertising, after the change of name, 
identified itself with its prior name, thus: “Formerly St. Joseph’s 
College.” Without repeating the circumstances, it is our conclusion 
that no fraud has been shown. A number of cases are cited on the 
question of fraud, but we are content to refer to our own case of 
Motor Co. v. Motor Co., 167 Iowa 203, 149 N. W. 184, where we 
said: 


“The ground of the action of unfair competition is fraud and this 
may be shown by direct testimony, or by facts and circumstances, or in- 
ferred from the manner in which the business is carried on.” 


It is true that for a time after defendant adopted the name 
Dubuque College there was some confusion in the delivery of mail, 
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and in a few instances in the delivery of goods. The defendant has 
not made any unfair use of letters addressed ambiguously, nor has 
plaintiff, and, as shown, the post office authorities have largely 
remedied the matter. The fact that there has been some confusion 
is a circumstance, and often an important fact, in determining the 
question as to whether a party is guilty of unfair competition. To 
our minds this is the more important fact and really the basis of 
plaintiff's claim. But we think that, under the circumstances shown 
here, this by itself is not enough to justify an injunction against 
the defendant. 

As said in 88 Cyc. 794, owing to the nature of the goods dealt 
in, or the common use of terms which are publici juris, some con- 
fusion may be inevitable. 

Appellee contends that the confusion was due, to a considerable 
extent, to the act of plaintiff in advertising its department as 
Dubuque College for the first time after defendant’s change of name. 

The damage shown to have been suffered by plaintiff is con- 
cededly insignificant. It is contended, however, by plaintiff that 
where only injunctive relief is asked the showing of any damage is 
sufficient. This may be so where the circumstances are such, or the 
names so similar, as to be likely to deceive, or where the methods 
adopted may be reasonably expected to result in damage. Some 
other questions are argued, but those discussed in the opinion are 
controlling. 

It is our conclusion plaintiff has not shown itself entitled to re- 
lief under either count of its petition. The judgment and decree of 
the district court is therefore affirmed. 


Gaynor, SALINGER, STEVENS, and Lapp, JJ., concur. 


Weaver, J. (dissenting): I am unable to agree with the 
majority upon the merits of this case or upon the law applicable 
thereto as indicated in the opinion. In the first place, there is, in 
my judgment, a fundamental mistake in attempting to dispose of 
the issues here presented by a hard and fast insistence upon the 
legal and equitable rules which obtain where the controversy in- 
volves alleged unfair competition in ordinary business or trade en- 
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terprises. In such cases, as a general thing, the leading and fre- 
quently decisive inquiry is whether the competition is of a char- 
acter to cause, or has in fact caused, actual pecuniary damage to the 
complainant. But there is a large and varied class of human enter- 
prises not promoted or maintained for pecuniary profit which are yet 
of high public and social importance, and endowed with rights of 
which the law takes cognizance—rights which are valuable in other 
than a mere money sense of the term. Of these we may mention, 
by the way of example, churches, schools, hospitals, fraternal 
societies, and all the long list of organizations of similar character 
which will readily occur to the minds of all intelligent citizens. 
Many, if not most, of them are organized into corporations not for 
profit, but they acquire a property right in their names which the 
law recognizes as peculiarly their own. No such organization may 
rightfully appropriate a name already adopted by another in the 
same territory, or a name which, though different, is so similar as 
to tend to confusion in the public mind, and such use will be en- 
joined even though there be no intentional wrong on fraud in the act 
complained of. This rule was recognized and applied by the 
Illinois court in People v. Fleter, 225 Ill. 496, 80 N. E. 293. There 
a non-trading corporation was organized under the name of National 
Liberty League, and the question arose as to the right of another 
corporation subsequently founded in the same city to take the name 
National Liberty League. The court answered the inquiry in the 
negative, saying: 

“A corporation has such property right in its corporate name, whether 
organized for pecuniary profit or not, as a court of equity will protect 
by enjoining the use by another company of the same name or one so 
similar as to mislead the public.” 

In New York a fraternal order known as the Benevolent and 
Protective Order of Elks was granted an injunction to prevent an- 
other similar organization making use of the name “Improved Be- 
nevolent and Protective Order of Elks of the World.” In its 
opinion the court there says: 


“The appellant strenuously asserts that the law protects only trading 
corporations against such misappropriation, and there are some expressions 
in the opinions of English judges which apparently sanction that view. 











446 EIGHT TRADE-MARK REPORTER 


That the doctrine finds no countenance however in this state is * * * con- 
clusively shown in the able opinion of * * * Mr. Justice Patterson in Society 
of War of 1812 v. Society of War of 1812 [46 App. Div. 568] * * * 62 
N. Y. Supp. 355, 358, where it was distinctly held that the right to relief 
by injunction against the misuse of a corporate name was not confined to 
business corporations, but extended equally to benevolent and patriotic 
societies. He pointed out that many corporations are created under the 
laws of this state which have nothing to do with trade or commerce and 
that ‘it would be a strange condition if the law could not protect them in 
that which it has encouraged them to do.’ His reasoning and conclusion 
commend themselves to our judgment and command our approval.” B. P. 
O. E. v. Improved B. P. O. E., 205 N. Y. 459, 98 N. E. 756, L. R. A. 1915B, 
1074, Ann. Cas. 1913E, 639. 


So in Connecticut a similar controversy arose between a social 
organization known as the Daughters of Isabella and another adopt- 
ing the name of the National Order of the Daughters of Isabella. 
The case is reported in 83 Conn. 679, 78 Atl. 333, Ann. Cas. 1912 A, 
822. The court there adopts the reasoning and conclusion found in 
the cases already cited. It is there said that no sufficient reason is 
suggested for the distinction sought to be made, and that a corpora- 
tion “has a property in its name” which the law will protect by in- 
junction, whether it be “organized for pecuniary profit or not.” In 
New Jersey the Cape May Yacht Club was incorporated for the pur- 
poses of pastime and sport, and it asked the court to enjoin a later 
organization of the same general character from using the name 
Cape May Yacht and Country Club. In sustaining the action the 
court, after noting many cases where the controversy is over matters 
pertaining to business and trade, then cites the class of cases which 
include those from which I have quoted, and says of them that 
they— 

“are all authorities supporting the proposition that a court of equity will 
lend its aid to restrain the unfair use of the name of a corporation formed 
not for pecuniary profit, to protect its property rights, i. e., the corporate 
entity, membership, its popularity and influence, and all that goes with them, 
of which the name is merely the badge. * * * A fraudulent intent need not 
be shown to invoke the aid of the court. * * * The test is, is the resemblance 


calculated to mislead or confuse, to the complainant’s damage?” Cape 


May Yacht Club v. Cape May Yacht and Country Club, 81 N. J. Eq. 454, 
86 Atl. 972. 


The point made much of in the opinion, that the corporate name 
of plaintiff and defendant are not alike, is misleading. The true 
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question is whether they are so near alike or are of such similar 
character that they tend to confusion, and thereby injuriously affect 
the value of plaintiff's property right in its own name. Very few 
cases have come before the courts where the two names are identical. 
The one last in the field is ordinarily careful to introduce into its 
name some word or words on which it relies to escape a charge of 
infringement upon prior rights. As examples of the names which 
have been held objectionable in this respect are the following: 

In our own case of Dyment v. Lewis, 144 Iowa 510, 123 N. W. 
244, 26 L. R. A. (N. S.) 73, it was held that the name Sioux City 
Robe & Tanning Company would be enjoined at the suit of a person 
already doing business as the Robe & Tanning Company. It was 
there held that the use by the defendant of the word Sioux City, 
the name of the place where both parties were doing business, could 
not be justified on the plea that it merely designated the locality 
of the company, and therefore could not be condemned as infringe- 
ment upon the plaintiff's rights. This is clearly contrary to the 
implication in the majority opinion in this case that plaintiff could 
acquire no property right in the use of the word “Dubuque” in its 
name. In Atlas Assurance Co. v. Ins. Co., 188 Iowa 228, 114 N. W. 
609, 15 L. R. A. (N. S.) 625, 128 Am. St. Rep. 189, we upheld the 
demand of the Atlas Assurance Company (Limited) to enjoin the 
defendant from using the name Atlas Insurance Company. Where 
the plaintiff was doing business under the name of “New York 
Dental Rooms” he was held entitled to enjoin another who was 
junior in time from using the name “Newark Dental Rooms.” 
Sanders v. Jacob, 20 Mo. App. 96. In other cases names held 
sufficiently similar to call for an injunction are United States 
Mercantile Reporting Co. and United States Mercantile Reporting 
& Collecting Ass’n (21 Abb. N. C. 115); International Committee 
of Young Women’s Ass’ns and Young Women’s Christian Ass'n of 
Chicago (194 Ill. 194, 62 N. E. 551, 56 L. R. A. 888); Lamb Knit 
Goods Co. and Lamb Glove & Mitten Co. (120 Mich. 159, 78 N. W. 
1072, 44 L. R. A. 841); Charles 8S. Higgins Co. and Higgins Soap 
Co. (144 N. Y. 462, 39 N. E. 490, 27 L. R. A. 42, 43 Am. St. Rep. 
769); Holmes, Booth & Haydens and Holmes, Booth & Atwood 
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Mfg. Co. (87 Conn. 278, 9 Am. Rep. 324); Grand Lodge Knights 
of Pythias and Grand Lodge Knights of Pythias of North & South 
America (174 Ala. 395, 56 South. 963); Salvation Army in the 
United States and American Salvation Army (135 App. Div. 268, 
120 N. Y. Supp. 471). 

Other cases of the same general character are quite numerous. 
The rule to be deduced from them, with little or no variation, is 
that when a corporation or other lawful organization assumes a 
name of which no prior appropriation has been made, it acquires a 
property right in the use thereof, and the infringement of such 
right will be restrained by injunction. This is even more vital to 
charitable, social, fraternal, educational and other organizations not 
designed for pecuniary profit than for those employed in trade and 
business. With the former their names, and the reputation, popu- 
larity, influence, and many considerations of more or less merely 
sentimental nature which attach to them and cluster about them, 
constitute, in a very just sense, such organization’s capital, and con- 
tribute powerfully to their capacity and ability to promote the ob- 
ject for which they are founded. It is not necessary to allege or 
show specific pecuniary damage when such a right is trespassed 
upon. Injury, actual or potential, is presumed. If, for example, 
some modern Croesus should undertake to establish in New Haven, 
Conn., or in Cambridge, Mass., a great university, and give it a name 
very similar to the one which the institution which he undertakes to 
rival has borne and made famous for many generations, would the 
latter be required, as a condition precedent to equitable relief, to al- 
lege and prove actual pecuniary damage or loss of patronage or other 
specific item of injury? I am sure it would not; and what would 
be true in the large illustration here employed can be no less true 
when a complainant of humbler rank and pretensions seeks judicial 
protection of its rights. Having lawfully acquired a name, the cor- 
poration is entitled, not only to its exclusive use, but also to pro- 
tection against injury thereto at the hands of another, who selects 


either the same name or another having a misleading similarity 
thereto. 
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The majority seem to find reason for denying relief to the 
plaintiff because it is said the plaintiff’s college is Presbyterian 
while the defendant’s is Roman Catholic. It is said, in substance, 
that, as the two schools cater to distinct religious bodies or denomi- 
nations, there is no rivalry or competition in the ordinary sense, and 
the court will not enjoin one at the demand of another. But the 
point is, in my judgment, without merit. That such a rule has been 
applied in some cases, where the controversy is one of a purely 
business or commercial character, is not to be denied. Corning 
Glass Works v. Corning Cut Glass Co., 197 N. Y. 173, 90 N. E. 449. 
But the principle so recognized has little or no application where 
the parties are organized, not for profit, but for social, fraternal, 
patriotic, or scientific purposes. This distinction has already been 
pointed out, and I will not further discuss the authorities thereon 
except to call attention to a marked illustration found in B. P. O. 
Elks v. Imp. B. P. O. Elks of the World, 205 N. Y. 459, 98 N. E. 
756, L. R. A. 1915 B, 1074, Ann. Cas. 1913 E, 639, cited in the 
majority opinion. In that case the plaintiff was a secret fraternal 
organization, composed solely of white men, while the defendant 
was a secret order composed solely of negroes. These two societies 
did not address themselves to the same constituency nor seek mem- 
bership or patronage from the same people. There was no ap- 
parent danger of confusion in the identity of the contending parties. 
Perhaps the only possible trespass the defendant lodge could com- 
mit upon the rights of the plaintiff was to appropriate its name 
either by adopting it bodily, or by framing another so similar as 
to attract public attention, and thereby cause annoyance, and per- 
haps unfavorably affect the plaintiff's influence and social standing. 
And these rights and interests, though more or less intangible and 
immeasurable in terms of dollars and cents, will be protected by 
the courts, as is very well suggested in the language we have quoted 
from the Cape May Yacht Club Case. 

The record before us shows quite conclusively that when the 
defendant took the name Dubuque College the plaintiff had long 
been generally and widely known by that name, and had sought to 
preserve its right thereto, not only in the title to its articles of 
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incorporation, but in the body thereof. Defendant could not have 
been ignorant of the fact. The suggestion made that defendant 
did examine the public record far enough to read the index, and was 
not required to search further, is a confession of weakness for the 
defense. The founders of the defendant college, so far at least as 
they were residents of Dubuque, could not have been deceived or 
misled upon that subject. Common knowledge, common speech, 
and common observation all suggested to them that the name they 
sought to use was already appropriated, and the fact that they con- 
sulted the public index at all is a reasonably clear indication that 
they were aware of their approach to debatable ground. If proof 
of the liability to confusion and inconvenience arising from the 
similarity of names were necessary to a cause of action it is abun- 
dantly proved, and for support for this conclusion we need look no 
further than the opinion itself. 


In considering the likeness of the names we should not over- 
look the known tendency of the American people, in common speech 


and conversational usage, to abbreviate proper names, and to substi- 
tute some more or less variant word or phrase, and a wrongful ap- 
propriation or misuse of such popular name or designation may 
easily be more damaging than would a literal copying of the formal 
legal appellation. For instance, every intelligent person has heard 
and read of Dartmouth College, but few know the legal name of the 
corporation is, or was, “The Trustees of Dartmouth College.” All 
have heard and read of “Harvard”, “Yale” and “Princeton,” 
but comparatively few would recognize them under the corporate 
names of “The President and Fellows of Harvard College,” ‘“The 
President and Fellows of Yale College,’ and “The College of New 
Jersey”; yet what lawyer would doubt the right of either of these 
institutions to protection against an unfair competitor which should 
attempt to appropriate the name by which it is popularly known. 
Upon this point see, also, Philadelphia, etc., Co. v. Philadelphia, 
etc., Co. (C. C.), 128 Fed. 534. 

The majority opinion shows that the technical legal name of the 
plaintiff corporation is the Dubuque German College and Seminary, 
and that by the express terms of its articles its institution of learn- 
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ing is composed of three schools: (1) The Dubuque Academy, (2) 
the Dubuque College, and (3) the German Presbyterian Theological 
Seminary. The fact that the articles which provide for these 
schools speak of them as “departments,” though treated by the 
majority as a matter of some importance, is wholly immaterial. 
Each school or department is designed for a distinct line of work. 
The distinction between an academy, a college, and a theological 
seminary, as these terms are applied to modern institutions of learn- 
ing, is too apparent and too well established to require further state- 
ment. In this instance each school or department is given specific 
designation and name. The school or department for collegiate 
work is named the Dubuque College, and was so named, known, and 
recognized when the defendant appropriated the appellation in its 
literal bodily form. If, under such circumstances, plaintiff has no 
protection in the use of the names so adopted, and by which its 
schools are distinctively known, then, indeed, there is a serious de- 
fect in our legal system, and our oft-repeated boast that there is no 
wrong without a remedy is a vain and idle statement. Suppose 
some third party now appears in Dubuque, and proceeds to establish 
there a theological school, giving it the name the German Theolog- 
ical Seminary, would the courts still be powerless to protect plain- 
tiff in this branch of its educational enterprise against an assault of 
that kind? To me such a holding is quite unthinkable. The plain- 
tiff by its incorporation acquired the right to establish and carry on 
these three schools of the kind described, under the names adopted 
in its articles. If I understand the opinion of the majority, it holds 
that the use of the names of the schools or departments, as provided 
for in the articles, gives plaintiff no exclusive right thereto, because 
such schools are not separate institutions or organizations capable 
of suing or being sued. But this is not at all necessary. The action 
is not brought by or for the “collegiate department.” It is brought 
by and for the corporation which establishel this department, and 
gave it a distinctive name which the corporation has the right to 
maintain and defend. The corporation is the legal entity which 
holds the title to, and conducts the affairs of, three schools, the 
academy, the college, and the theological seminary. The name of 
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the corporation and the name of the school which it owns and main- 
tains need not be identical. No authority is cited which so holds or 
suggests. 

In my opinion, therefore, there are two sufficient grounds upon 
which plaintiff is entitled to relief: 

(1) There is such likeness or similarity in the corporate name 
of the plaintiff, the Dubuque German College and Seminary, and 
the name adopted by the defnendant that an injunction should be 
granted as prayed. 

(2) Even if we disregard the similarity of corporate names, 
the plaintiff had the right, under its articles of incorporation, to 
establish and maintain a school to be known as the Dubuque Col- 
lege, and the subsequent appropriation of that name by the defend- 
ant for another school should be enjoined. 

I would reverse, and direct the entry of a decree as above indi- 
cated. 


Evans, J., joins in the dissent. 


PEOPLE OF THE STATE oF NEw York v. BARNEY SCHER AND GEORGE 
ScHER 


New York Supreme Court, Appellate Division 
Second Department, December, 1918 


New Yorx Statute—Fatse Trape-Name. 
The New York Penal Law, forbidding the use of a family name, 
or the filing of a certificate to do business under a name containing a 
family name, unless some one of that name is interested therein, held 
to be violated. 
Appeal from a judgment of the Court of Special Sessions of 
the city of New York, borough of Brooklyn, convicting the defend- 


ants of a violation of section 440 of the Penal Law. Affrmed. 


Jaycox, Judge: The information filed in this matter accuses 
the defendants of the crime of conducting business under an as- 
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sumed name. It also and more directly accuses the defendants with 
having filed a certificate for the use of a family name, the family 
name so used not benig the true or real name of any one of the per- 
sons conducting or intending to conduct said business. This cer- 
tificate was false, without question. Robert Baumann, named there- 
in, was not interested in the company mentioned in it. His wife 
was not interested in that company. The fact that she was inter- 
ested in the Robert Baumann Furniture Company, Inc., a corpora- 
tion, does not alter the fact that she was not interested in the Robert 
Baumann Furniture Company, a copartnership or association of in- 
dividuals for which said certificate was filed. The filing of the 
certificate does not create a corporation, but I think it is a fair as- 
sumption from it that the individuals named therein constituted a 
partnership. If the business was in fact conducted by the Baumann 
Furniture Company, Incorporated, in which Mrs. Baumann was a 
stockholder, the certificate was false nevertheless. 

First—Because the Robert Baumann Furniture Company men- 
tioned in the certificate did not conduct the business. 

Second—Because Mrs. Baumann was not interested in the 
Robert Baumann Furniture Company mentioned in the certificate. 

Third—The statute does not relate to corporations, and her in- 
terest in a corporation of a similar name was not the interest the 
statute contemplates. 

Therefore, no person of the name of Baumann was interested in 
the Robert Baumann Furniture Company mentioned in the cer- 
tificate. The Robert Baumann Furniture Company, Inc., did not 
come into existence until some time after the transaction complained 
of. It is therefore idle to claim that it had any connection with or 
in any way justified the filing of such a certificate. 

The record is very unsatisfactory and confusing, but I think it 
sufficiently appears from it that the defendant filed a certificate for 
the purpose of transacting business under the name of the Robert 
Baumann Furniture Company and there was no person by the name 
of Baumann interested in that company. 

The judgment should be affirmed. 
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Ketty, Judge: I dissent, because, in my opinion, the evidence 
did not justify the conviction of the defendants of the crime with 
which they were expressly charged in the information filed, which 
performed the same function as an indictment in a court of record 
(Code Crim. Pro., secs. 742-743). The crime of “conducting busi- 
ness under assumed name” is defined in section 440 of the Penal 
Law, which is derived from the former Penal Code, section 363b, 
added by Laws of 1900, chap. 216. As originally enacted, it pro- 
vided in substance that no person or persons should carry on busi- 
ness under an assumed name or any designation other than the real 
name or names of the individuals conducting the business, unless 
a certificate was filed as provided in the law. By Laws of 1915, 
chap. 446, an additional provision was added to the section, in effect 
that no person should use or file a certificate for the use of any 
family name in carrying on business, unless the name so used was the 
true or real name of the person or one of the persons conducting the 
business, or unless the persons so filing the certificate were suc- 
cessors in interest to some one lawfully using such family name. 
When the district attorney filed the information against the defend- 
ants, he expressly charged them with violation of this last or added 
provision. He charged that they filed a certificate for the use of a 
family name, viz., “Baumann,” whereas the family name so used 
was not the true name of any one conducting or intending to conduct 
the business. This is the crime alleged against the defendants. 
During all the time covered by the information the business con- 
ducted by them was the business of the Baumann Furniture Com- 
pany, a domestic corporation, and Amelia Baumann was a stock- 
holder, director and officer of that corporation. The corporation 
had been enjoined from using the name “Baumann” as in fraud of 
the rights of a furniture house in Manhattan (Baumann & Co. v. 
Baumann, 170 App. Div. 945, 950). These defendants had been 
fined for contempt of court for violating the injunction, and in 
clumsy effort to cover their tracks they changed the signs on their 
store windows, to “Robert Baumann Furniture Company” and filed 
a certificate with one Robert Baumann, the husband of Amelia, to 
the effect that the business was being carried on by the parties 
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named in the certificate under the new name. But the certificate 
was false, first, because there was no such company or copartnership 


as the Robert Baumann Furniture Company in existence; second, 
because Robert Baumann, the husband of Amelia, was not interested 
in the furniture business at all; he was a policeman and prohibited 
from engaging in mercantile pursuits; third, because the business 
was still the business of the original Baumann Furniture Company, 
the only legally organized corporation; it belonged to the stock- 
holders of that corporation; it was their property; the profits, if 
there were any, belonged to that company. If the charge against 
defendants was that the certificate filed by them was false, the proof 
might warrant conviction. When the charge is made under and 
expressly confined to the second subdivision of the statute, I think 
the conviction was not warranted, because the evidence showed that 
the business conducted was the business of the Baumann Furniture 
Company, and that corporation had a right to use the family name 
of Amelia Baumann, the officer, director and shareholder. As 
against the rights of the Manhattan concern, the use of the name 
may have been wrongful, as indicated by the injunction granted; 
as against Penal Law, section 440, the use of the family name was 
not unauthorized and was not a crime. 

I therefore vote to reverse the judgment of conviction of the 


Court of Special Sessions, to remit the fine and for the discharge of 
the defendants. 
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Jutius Kauisu, Inc. v. Harper 
(172 N. Y. Supp. 470) 
New York Supreme Court, Appellate Division 


First Department, November 8, 1918 


1. Trape-MarK—INFRINGEMENT. 


The trade-mark “Swyt Kisse,” is infringed by the use of the words 
“Sweet Kiss,” for the same goods. 
2. INFRINGEMENT—DECEPTION. 


No proof of actual deception is necessary, where the likelihood of 
deception is evident from the marks themselves and an injunction will 
lie in such a case. 

Appeal from an order of the Special Term, New York County, 


denying a motion for a preliminary injunction. Reversed. Motion 
granted. 


Argued before Cxark, P. J., and Dow.1Nna, Situ, Page, and 
SHEARN, JJ. 


Samuel Perlo, of New York City (Solomon Gavrin, of Brook- 
lyn, on the brief), for appellant. 


Banton, Ferguson & Moore, of New York City (L. C. Fergu- 
son, of New York City, of counsel), for respondent. 


Suearn, Judge: The plaintiff is a corporation engaged in the 
retail and wholesale drug business at 383 Grand street in the 
borough of Manhattan. This business, first under the name of 
Julius Kalish, and now under the corporate name, has been in ex- 
istence for a period of over 50 years in the vicinity of its present 
place of business, and has acquired, the complaint shows, a high 
repute with the public. Since August 1, 1908, the plaintiff has 
manufactured and sold certain taleum powders, face powder, and 
perfume in boxes, bottles, and jars, upon which there are attached 
labels which have for their distinguishing feature the words “Swyt- 
Kisse.” In addition to plaintiff's having acquired a common-law 
property right in this trade-mark and trade-name, plaintiff has 
caused the same to be registered in the Patent Office of the United 
States as a trade-mark. The defendant has come into the territory 
of plaintiff's business and put upon the market a face powder, 
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similarly sold in boxes, upon which there are attached labels which 
have for their distinguishing feature the words “Sweet Kiss.’’ The 
plaintiff has been denied an injunction pendente lite restraining 
the defendant from this simulation of plaintiff's trade-mark. The 
trade-mark adopted by the plaintiff and long in use is a fanciful and 
arbitrary one, and the use of the same trade-mark for a similar 
article by a rival in trade appears to be a very obvious invasion of 
plaintiff’s rights. The trifling change in the spelling of the words 
is of no consequence. The words are pronounced the same, look 
substantially alike, and the only possible reason for defendant’s 
adoption of the name, other than inadvertence, which is not claimed, 
is to enable it to poach upon plaintiff’s good will. 

The motion for an injunction was denied, upon the ground that 
there was no proof of deception. No such proof is necessary. Al- 
though the complaint alleges that the simulation of plaintiff’s trade- 
mark tended to and did result in deception, the right to an injunc- 
tion sufficiently appears when it is shown that there has been an 
unlawful invasion of plaintiff's property right in its trade-mark. 

“It is the liability to deception and consequent injury which justifies 
the issuance of an injunction in a case like the present, and if the court 
can see that confusion and deception are liable to result from the similarity 
of names, it will not refuse the injunctive relief because the damage has 
not already been done.” German-American Button Co. v. Heymsfeld, Inc., 
170 App. Div. 416, 421, 156 N. Y. Supp. 223, 227 [6 T. M. Rep. 87]. 

The point is made that there is a misrepresentation on plain- 
tiff’s box, or some deception upon the court, for upon the box ap- 
pears “Swyt Kisse Perfumery Co.” It is claimed that the com- 
pany named must be the owner and real party at interest. No 
such claim is made in the papers submitted in opposition to the 
motion. If it appears on the trial that the plaintiff is not the 
owner of the trade-mark, or has been guilty of misrepresentation, 
that will end the case in favor of the defendant. The allegations in 
the papers should govern, rather than an unexplained name stamped 
on one of the exhibits. 

The order appealed from is reversed, with $10 costs and dis- 
bursements, and the motion for an injunction pendente lite granted, 
with $10 costs. Settle order on notice. All concur. 
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PEOPLE v. SRUTOWSKI 
(172 N. Y. Supp. 560) 


New York Supreme Court, Appellate Division 
Fourth Department, October 12, 1918 


New Yorx Statute—Use or Marked CONTAINERS. 

Sec. 36 of the Agricultural Law of New York, forbidding the use 
by another of milk containers of a dealer or shipper, bearing his name, 
applies to the bottles of dealers and shippers as distinct one from the 
other, and a dealer need not be a shipper. 

Appeal from a judgment of the Trial Term, Erie County, in 


favor of the plaintiff. Affirmed. 


Argued before Kruse, P. J., and Footer, Lampert, De An- 
GELIs, and Huspss, JJ. 


Merritt N. Baker, of Buffalo, for appellant. 
La Fay C. Wilkie, of Buffalo (Charles M. Stern, of Albany, of 


counsel), for the People. 


Kruse, P. J.: The defendant, who is a milk dealer, used the 
milk bottles belonging to another dealer without his consent. The 


action is brought to recover a penalty under section 36 of the Agri- 
cultural Law (Consol. Laws, c. 1). Mutual motions for the direc- 


tion of a verdict were made by the respective parties, and the trial 
court directed a verdict for $50, which is the minimum penalty. 
The section reads as follows: 


“Sec. 36. Branded Cans, Jars or Bottles Not to be Sold, Re-marked 
or Used Without Consent of Owner.—No person shall hereafter without 
the consent of the owner or shipper, use, sell, dispose of, buy or traffic in 
any milk can, jar or bottle, or cream can, jar or bottle, belonging to any 
dealer or shipper of milk or cream residing in the state of New York or else- 
where, who may ship milk or cream to any city, town or place within this 
state, having the name or initials of the owner, dealer or shipper, stamped, 
marked or fastened on such “an, jar or bottle, or wilfully mar, erase or 
change by re-marking or otherwise said name or initials of any such owner, 
dealer or shipper, so stamped, marked or fastened upon said can, jar or 
bottle. Nor shall any person without the consent of the owner use such 
can, jar or bottle, for any other purpose than for milk or cream; nor shall 
any person without the consent of the owner place in any such can, jar or 
bottle, any substance or product other than milk or cream.” 
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Counsel for the respective parties differ as to the meaning of 
the section. On the part of the defendant it is contended that a 
dealer, as well as a shipper, must be one who ships milk or cream, 
to come within the statute; while the Attorney General contends 
that the dealer need not be a shipper, and further that, even if the 
defendant’s counsel is right in his construction of the statute, the 
evidence is sufficient to sustain a finding that the owner whose 
bottles were used was a dealer who shipped milk. 

The defendant conceded that he was a milk dealer, and had 
in his possession and was using two milk bottles belonging to one 
John Follett, without the consent of the owner. Follett testified 
that he obtained his milk from farmers, who delivered the milk at 
various railroad stations, and the milk was shipped to him. While 
the farmers advanced the freight, he refunded the same. It seems 
quite clear that, when the farmers delivered the milk at the railroad 
station, their responsibility therefor ceased, and the title passed to 
Follett. 


I am of the opinion that the statute covers two distinct classes, 


viz., dealers and shippers; that a dealer need not be one who ships 
milk. But, even if the statute covers only dealers who ship milk, 


I think the evidence sustains a finding that Follett was such a 
dealer. 


I think the verdict was properly directed, and that the judg- 
ment should be affirmed, with costs. All concur. 
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DECISIONS OF THE COMMISSIONER OF PATENTS 
Descriptive Terms 


Cray, A. C.: A trade-mark for fuel oil, consisting of the 
letters ““B T U” in a diamond-shaped figure, is not descriptive. It 
is claimed that the letters are an abbreviation of “British Thermol 
Unit.” This is immaterial if the words themselves do not describe. 
The British Thermol Unit is a standard of measurement of heat 
producing capacity and cannot possibly describe the material, except 
to indicate heat producing capacity, which is assumed in such goods. 
The use of the letters by the applicant will not interfere with any 
other’s wish to say that a fuel oil contains so many heat units per 
gallon.* 

Cray, A. C.: “O-Apple-O” as a trade-mark for apple juice 
was rejected as descriptive and because of the prior registration of 
“Appella” on a shield. ‘“Apple-O” has been already rejected for 
the same applicant [7 T. M. Rep. 403] both because descriptive 
and because anticipated. Now the owner of “Appella” has con- 
sented to the present registration. Also since the prior decision 
“Appo,” “Applesap,” “Applestaff” and the word “Appella” alone 
have been registered. Hence, it should now be held that the use of 
the word “Apple” is common to the trade. The mark is not descrip- 
tive of cider, nor does it interfere with the use of the word “Apple” 
for descriptive purposes. The mark shouldbe registered, but the 
words “A Pippin of a Drink” must be removed from the mark. 
They are a mere advertising slogan.’ 

Cray, A. C.: A trade-mark for shoes, consisting of two out- 
lines of feet, superimposed on shoe soles, marked respectively ‘the 
wrong way” and “the Educator way” is descriptive, indicating that 
“Educator” shoes are built the right way. Applicant cannot monop- 
olize a common advertising scheme.® 

Cray, A. C.: “Quik” as a trade-mark for washing tablets is 
descriptive. The picture of a flash of lightning and the words 


1 Ex parte, West India Oil Co., 128 Ms. Dec. 118, September 16, 1918. 
Pp p 


? Ex parte, Virginia Fruit Juice Co., Inc., 128 Ms. Dec. 119, September 
16, 1918. 


* Ex parte, Rice & Hutchins, Inc., 128 Ms. Dec. 128, September 19, 1918, 
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“Works like a flash” only serve to emphasize the significance of the 
word “Quik.’”? 

Newton, C.: The words “Limp in and Walk,” as a trade- 
mark for boots, shoes and slippers, is not descriptive nor. a mere ad- 
vertising slogan. Slogans may be so long used as to point to 
ownership and if not too descriptive, become good trade-marks. 
This trade-mark may be suggestive that the shoes so marked will 
hurt less than ones previously worn, but is not descriptive and is 
registrable.” 

Cray, A. C.: The word “Crust,” as a trade-mark for choco- 
late candy is descriptive, indicating candy with a hard outer cover- 
nig. The fact that applicant’s candy has no crust is immaterial. 
Other candies which have may be so described.* 

Newton, C.: The word “Efficiency,” as a trade-mark for hot 
water bottles is descriptive. The fact that the word is shown on a 
shield does not make it a distinctive trade-mark. See In re Crosby 
Steam Gage & Valve Co. [8 T. M. Rep. 155] where the words 
“High Efficiency” were held descriptive.* 

Newton, C.: The word “Model,” as trade-mark for lubricat- 
ing oil is clearly descriptive and is not registrable.® 

Newron, C.: A trade-mark for hosiery, consisting of the 
picture of a spinning top, with the words “Rubber Top” on a band 
across it, is not descriptive. The words “Rubber Top” are de- 
scriptive of hosiery, which are sometimes made with rubber around 
the top, but the mark as a whole is registrable, on disclaimer of the 
words “Rubber Top,” when used alone. The mark does not con- 
sist merely of words descriptive of the goods.® 

Cray, A. C.: The word “Autoguard,’ as a trade-mark for 
bumpers or fenders for automobiles, is descriptive. The fact that 

* Ex parte, Lack Manufacturing Co., 128 Ms. Dec. 130, September 19, 
a Ex parte, Wigely, 128 Ms. Dec. 132, September 23, 1918. 

* Ex parte, Levine Bros., Inc., 128 Ms. Dec. 181, September 28, 1918. 

* Ex parte, Reid Bros., 128 Ms. Dec. 188, September 30, 1918. 

° Ex parte, Standard Oil Company, 128 Ms. Dec. 195, October 2, 1918. 


*°Ex parte, A. V. Victorius & Co., Inc., 128 Ms. Dec. 249, October 8, 
1918. 
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the article is called a fender, does not make the mark less descrip- 
tive.* 

Cray, A. C.: “An-Aseptic,” as a trade-mark for. tooth paste 
is descriptive. Whether ‘an’ be the article or the Greek suffix 
meaning “without,” nobody would doubt what is meant by the term.? 

Cray, A. C.: On an application to register the words “Sea 
Bag’”’ as a trade-mark for padlocks, used on bicycles, etc., the ad- 
vertisement showed that the lock was recommended to be used on 
sea bags. The words are, therefore, held to be descriptive.® 

Cray, A. C.: “Shur-On” in script, as a trade-mark for neck- 
ties, is not descriptive. Made up ties are often provided with 
means to fasten them on, but this term is not the ordinary way of 
describing such ties and the mark is, therefore, registrable. Com- 
pare “Cumfy-Cut” for knit underwear [4 T. M. Rep. 86].* 

Newton, C.: The words “Happiness in Every Box” as a 
trade-mark for candy is a slogan which merely states the effect of 
eating the candy or what the purchaser gets with the candy and is 
descriptive. Compare “The Eggs Pay For It” [8 T. M. Rep. 277]; 
“Penny a Pound Profit” [1 T. M. Rep. 342].° 

Newton, C.: “Sealhyde” as a trade-mark for carriage cloth 
of waterproofed textile is either descriptive or deceptive, being a 
misspelling of seal-hide. Applicant says that skins of seals are not 
called hides, but skins and the cloth came in fifty yard lengths, so 


it could not be seal skin. Nevertheless, the mark was properly 
rejected.® 


Geographical Terms 


Cray, A. C.: The name “Oakland,” as a trade-mark for auto- 
mobiles was rejected as a geographical term. It is shown by 


1 Ex parte, Stewart-Warner Speedometer Corporation, 128 Ms. Dec. 317, 
October 22, 1918. 

* Ex parte, C. G. King & Co., 128 Ms. Dec. 360, October 29, 1918. 

* Ex parte, Samuel R. Slaymaker, 128 Ms. Dec. 376, October 30, 1918. 

* Ex parte, Friedman Bros. & Son Neckwear Co., Inc., 128 Ms. Dec. 390, 
November 1, 1918. 
* Ex parte, Fuerst & Kraemer, Ltd., 128 Ms. Dec. 415, November 6, 
1918. 


*Ex parte, American Rubber Company, 128 Ms. Dec. 482, November 
20, 1918. 
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affidavits that the mark has been in use for nine years and has been 
widely advertised and sold. The word means land where oaks grow 
and indicates strength and reliability, and no one would suppose it 
was adopted to indicate origin. The question is what is the pre- 
dominating impression made on the mind by the mark. It is not 
merely a geographical term, and the ruling must be reversed.* 

Cray, A. C.: The words “Old Dominion” for peanut butter 
are geographical, indicating Virginia, where large quantities of pea- 
nuts are grown. A prior registration on April 14, 1903, is not 
material, since geographical terms were not specifically excluded 
from registration under the earlier law.’ 


Decorative Features 


Wuireneap, A. C.: And on application to register a trade- 
mark for dolls, consisting of a purple and gold band across the 
shoulder, it was shown by affidavits that the band across the breast 
of the doll is recognized by the trade as indicative of dolls of ap- 
plicant’s manufacture. Held, therefore, to be registrable.® 

NewrTon, C.: An application to register a red band around 
the top of a fence post as a trade-mark for the posts was rejected 
by the Examiner, as not distinctive and because it is a common 
practice to paint the tops of posts. The exhibits show that the 
trade looks on the mark as distinctive, by ordering under the name 
of “Red Top.” Affidavits submitted also show that the mark has 
no useful function, but only a trade-mark function. Decision re- 
versed and registration ordered* 


Goods of the Same Descriptive Properties 


Cray, A. C.: An application to register “Vivo” was opposed 
by Anheuser Busch Company, the owner of “Bevo,” for a non- 


alcoholic beverage. Applicant had used “Vivo” from 1905 until 


1 Ex parte, Oakland Motor Car Co., 128 Ms. Dec. 325, October 23, 1918. 
? Ex parte, Wm. T. Mullikin Co., Inc., 128 Ms. Dec. 329, October 26, 
1918. 
* Ex parte, E. I. Horsman Co., 128 Ms. Dec. 189, September 30, 1918. 


*Ex parte, Chicago Steel Post Co., 128 Ms. Dec. 127, September 19, 
1918, 
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1911 for a mild beer, less than two per cent. alcoholic, but sus- 
pended its use when Anheuser Busch Company’s beverage came 
into the field. The mark was revived by applicant in 1917. An- 
heuser Busch Company began in 1908 to use “Bevo” on a soft 
drink, a cereal beverage with a negligible amount of alcohol, non- 
intoxicating. Applicant’s revival of use was on a like beverage. 
Held, that the use from 1905 to 1911 was on a different article, 
beer, and conferred no rights to the mark for a soft drink. A 
trade-mark cannot “carry its vitality from one goods to another.” 
Opposition sustained.* 

Newton, C.: Application to register ““Pompeian’’ for canned 
sardines opposed on the ground of prior use of the mark on olive 
oil. The notice alleged that in the expansion of its business, op- 
poser had begun to use the mark on sardines, which are put up in 
olive oil. Held, that the notice should not be dismissed on motion 
without testimony being taken, on the question whether the use 
on sardines was within the legitimate expansion of the opponent’s 
business.” 

WuireHeap, A. C.: On an application to register the trade- 
mark “Alboral,’ for an antiseptic and medical preparation, the 
mark held to conflict with the registration of “Alborum,” for like 
goods. The fact that one preparation is a powder and the other a 
liquid does not matter, since the former in use is dissolved in water.° 

Cray, A. C.: An application to register “Beechnut” as a 
trade-mark for cereal foods was opposed by the owner of the same 
mark on a variety of food products. Applicant contends that the 
right of a corporation to prevent the use of its name is confined 
to use on goods in the same class, but here there is enough similarity 
between the goods to cause applicant to profit by the reputation of 
opposer, although the goods are not in the same class. Opposition 
sustained.* 

* Anheuser Busch Brewing Association v. Fred Miller Brewing Co., 128 
Ms. Dec. 106, September 12, 1918. 

* Musher & Co., Inc. v. Sturgis, 128 Ms. Dec. 130, September 20, 1918. 

’ Merrill Chemical Co. v. Whitehouse Chemical Co., 128 Ms. Dec. 240. 
October 8, 1918. 


*Beechnut Packing Co. v. Beechnut Cereal Co., 128 Ms. Dec. 405, 
November 4, 1918. 
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Newton, C.: A trade-mark for corn meal, consisting of the 
words “Log Cabin” was rejected on the ground that it is anticipated 
by the registration of the same words and the picture of a log cabin, 
for pancake flour and by the picture of a log cabin, for stock and 
poultry feed. Applicant has already registered the picture of a 
log cabin for corn meal which was not opposed by the prior regis- 
trants. Held, that this application should go through, if not op- 
posed.* 


Conflicting Marks 


Wuirteneap, A. C.: Appeal from denial of a motion to dis- 
solve an interference between the marks “USCo” and “Unisco.” 
Held that the marks are not deceptively similar. They look alike 
only at the beginning and the end and do not sound alike. Com- 
pare ““Necco” and “Nawaco” (224 Fed. Rep. 344; 5 T. M. Rep. 
388).? 

Wuireneap, A. C.: A trade-mark for automobile tires, con- 
sisting of the representation of a tire with a ball in the center and 
the words “Ball Bearing” on it, held to conflict with a prior regis- 
tration, consisting of the words “Ball Brand” and of the representa- 
tion of a red ball, used together in the marking of tires.* 

Cray, A. C.: An application to register “M-P” as a trade- 
mark for piston ring packing was rejected, because of the regis- 
tration of “K-P” for the same goods. Held correct. It is the duty 
of a later comer to take pains to distinguish his goods from those 
of an older maker. The marks are liable to confusion.* 

Cray, A. C.: “U-Lavo” as a trade-mark for shaving cream 
was opposed by the registrant of “Lava” for a grit soap, used to 
remove grease. ‘The opposer does not make shaving soap at all. 
“Lava” is an impossible name for a shaving cream, because it in- 
dicates the presence of grit. If the opposer goes into the shaving 

* Ex parte, Eclipse Milling Co., Inc., 128 Ms. Dec. 203, October 3, 1918. 


? United States Rubber Co. v. Buettner, 128 Ms. Dec. 207, October 4, 
1918. 


* Ex parte, Endurance Tire & Rubber Co., 128 Ms. Dec. 315, October 
23, 1918. 


* Keys Piston Ring Co. v. Metal Products Co., 128 Ms. Dec. 408, Novem- 
ber 4, 1918. 
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cream business, he would have to choose another mark for his goods. 
Opposition dismissed.* 


Proper Names 





Cray, A. C.: An application to register “Maxim” for pianos 
was rejected because a proper name, not distinctively displayed. 








“To say broadly that a word which happens to be the name of an in- 
dividual, cannot be registered as a trade-mark, would lead to absurdity; 
for a great many words having other and more prominent significations 
are often used as the names of individuals. * * * * The word ‘maxim’ has 
had the meaning of ‘a proverbial saying of great authority’ for thousands 


of years in many languages. It cannot be said to have primarily the sig- 
nificance of the name of an individual.” 









The qualifying term “merely” in the statute is not to be 
ignored. The primary meaning of the word is to be sought under 
the circumstances. This mark is properly registrable.* 

Cray, A. C.: Application to register a trade-mark for phono- 
graphs, consisting of two concentric double circles, surrounding a 
perspective view of a grand piano, the word “Starr” in peculiar 
lettering between the circles and a ribbon scroll behind the piano 
with the words “The Mark of Quality.” The mark was registered 
already in January, 1887. It is doubtful if “Starr” is primarily 
a surname, even with two “r’s.”” The device must be taken as a 
whole. It is enough if “A Mark of Quality” be disclaimed, but the 
words may remain and the mark as a whole is registrable.* 

Cray, A. C.: Application to register the word “Ford” in 
standardized script form. The mark is already registered for 
engines and parts under the ten year clause, and for automobile 
running gears, on the theory that this was in the legitimate expan- 
sion of the business of making engines; but this application was re- 
fused by the Examiner on the ground that tires are too unlike to 
engines to be in the natural expansion of a business. 





















1Wm. Waltke & Co. v. Geo. H. Schafer, 128 Ms. Dec. 416, November 
5, 1918. 


* Ex parte, W. H. Paling & Co., Ltd., 128 Ms. Dec. 110, September 12, 
1918. 


* Ex parte, Starr Piano Company, 128 Ms. Dec. 163, September 27, 1918. 
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The mark of applicant is a good common law mark and is the 
exclusive property of the applicant. The law meant to permit the 
registration of all trade-marks that could be exclusively appro- 
priated at common law (Rep. 3278, Sen. Com. on Pat., p. 8, Janu- 
ary 24, 1905). 

The name “Ford” is more than a proper name. The statute 
says a word which is merely a name is not registrable, but this is 
the name of an automobile, and Henry Ford is known by the car 
rather than vice versa. The name has been protected in various 
litigations (Ford Motor Co. v. Wilson [5 T. M. Rep. 351]; Mans- 
field Tire & Rubber Co. v. Ford Motor Co. [6 T. M. Rep. 141]). 
The word should not be rejected, merely because it is the name of 
aman. The safe way is to look at the reason of the rule, as in 
Canal Co. v. Clark (80 U. S. 811). The right is not in the name 
but in the particular use of it. Now that the name “Ford” has 
become famous as the name of an automobile, the use of the name 
by others has been correspondingly circumscribed. If ever a mere 
surname, it is now no longer such. It is the index of a reputation 
and a mark of origin.* 

Cray, A. C.: A trade-mark for coffee, consisting of a black 
disk with the name “John H. Wilkins” thereon, in the handwriting 
of an officer of the corporation authorized to write the signature, 
is distinctive. A name need not be in the handwriting of the appli- 
cant himself. The distinctiveness of the mark rests in the pen- 
manship.? 


Form of Registration 


Newton, C.: Applicant should be allowed to restore his 
drawing to show the words “Speciality,” “Fancy Fatter Poultry” 
and “The Poultry That Made Iowa Famous.” The office should 
register the mark as used. Not all descriptive matter should be 
included, but words and signs in arbitrary and unusual arrangement 
should be shown, especially that it now frequently is desirable to 
register these marks in South American countries in the form in 


* Ex parte, Ford Motor Company, 128 Ms. Dec. 267, October 14, 1918, 
? Ex parte, John H. Wilkins Co., 128 Ms. Dec. 409, November 4, 1918. 
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which they are used. There are decisions in Cuba which hold that 
a change from a square border as registered, to an arched border 
vitiates the registration. The office should, therefore, be liberal in 
allowing applicants to include all arbitrary features of their marks.* 

Cray, A. C.: On petition for rehearing [see ante, p. 460]. 
The phrase “A Pippin of a Drink” is not a part of the trade-mark, 
but on reconsideration, it is held not necessary to remove it. It 
is not to be taken as part of the mark, nor to interfere with another’s 
use of the phrase. Anybody can use it, but it is important to show 
the mark in the registration as actually used.” 

Cray, A. C.: The words “A Mark of Quality,’ shown in the 


mark applied for, should be disclaimed but need not be removed.* 


Foreign Applicant 


Newton, C.: A foreign applicant who neither. shows regis- 
tration of the mark in his own country, nor use of the mark here in 
interstate commerce on goods made here, is not entitled to register. 


An assignment from the registrant in Great Britain, which does not 
convey the good will, is not valid to convey any rights to registra- 
tion here.* 


Public Insignia 


Newton, C.: The mark “U. S. A. Saw” as a trade-mark for 
saws, held to conflict with the trade-mark “Universal Satisfaction 
Assured” with the letters ““U. S. A.” in shield outlines under the 
several words. The saws so marked are shown to be known as 
“U. S. A. Saws.” The mark also involves public insignia of the 
United States (Ez parte, Grinnell Willis & Co., 119 Ms. Dec. 223 
[6 T. M. Rep. 436]).° 


1 Petition of Harvey S. Rhynsburger, 128 Ms. Dec. 141, September 
24, = parte, Virginia Fruit Juice Co., Inc., 128 Ms. Dec. 233, October 7, 
By Ex parte, Starr Piano Company, 128 Ms. Dec. 163, September 27, 
ei inalinh tik Menzies, 128 Ms. Dec. 330, October 24, 1918. 

ik Ex parte, Hammel, Ringlander & Co., 128 Ms. Dec. 451, November 13, 
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